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RULES  AND  REGULATIONS 


Title  29— UBOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

SUBCHAPTER  B — STATEMENTS  OF  GENERAL  POL¬ 
ICY  OR  INTERPRETATION  NOT  DIRECTLY  RE- 
LAHD  TO  REGULATIONS 

part  784 — PROVISIONS  OF  THE  FAIR 
LABOR  STANDARDS  ACT  APPLI¬ 
CABLE  TO  FISHING  AND  OPERA¬ 
TIONS  ON  AOUATIC  PRODUCTS 

Part  784  of  Title  29  of  the  Code  of  Fed¬ 
eral  Regulations  is  hereby  revised  as 
set  forth  below  in  order  to  include  addi¬ 
tional  interpretations  of  the  Fair  Labor 
Standards  Act  of  1938  (29  US.C.  201  et 
seq.)  as  amended  by  the  Fair  Labor 
Standards  Amendments  of  1966  (80  Stat. 
830)  and  such  modifications  of  prior  in¬ 
terpretations  as  are  deemed  necessary  to 
conform  the  text  of  this  part  to  the 
present  provisions  of  the  act  as  thus 
amended,  and  to  set  forth  therein  more 
fully  the  principles  guiding  the  interpre¬ 
tation  and  application  of  the  pertinent 
provisions  of  the  act  in  the  light  of  their 
legislative  history  and  the  pertinent 
judicial  decisions  and  administrative  in¬ 
terpretations  and  opinions  rendered  since 
this  part  was  last  revised. 

The  administrative  procedure  provi¬ 
sions  of  5  U.S.C.  553  which  require  notice 
of  propiosed  rule  making,  opportunity  for 
public  participiation,  and  delay  in  effec¬ 
tive  date  are  not  applicable  because  these 
are  interpretative  rules.  Also,  I  do  not 
believe  that  such  procedures  would  serve 
a  useful  purpose  here.  Accordingly, 
this  revision  shall  become  effective 

immediately.  _ 

As  revised,  29  Cm  Part  784  reads  as 
follows; 

Subpart  A — General 

iNTKODtrCTOKT 

Sec. 

784.0  Purpose. 

784.1  General  scope  of  the  Act. 

784.2  Matters  discussed  In  this  part. 

784.3  Matters  discussed  in  other  inter¬ 

pretations. 

784.4  Si^ificance  of  official  interpreta¬ 

tions. 

784.5  Basic  support  for  interju'etations. 

784.6  Interpretations  made,  continued, 

and  superseded  in  this  part. 

Some  Basic  Definitions 

784.7  Definition  of  terms  used  in  the  Act. 

784.8  “Employer,”  “employee,”  and  “em¬ 

ploy.” 

784.9  “Person.” 

784.10  “E;nterprlse.” 

784.11  “Establishment.” 

784.12  “Commerce.” 

784.13  “Production.” 

784.14  “Goods.” 

784.15  “State." 

784.16  “Regular  rate.” 

Application  op  Coverage  and  Exemption 
Provisions  of  the  Act 

784.17  Basic  coverage  in  general. 

784.18  Commerce  activities  of  employees. 

784.19  (Commerce  activities  of  enterprise 

in  whicdi  employee  is  employed. 

784.20  Exemptions  from  the  Act’s  provi¬ 

sions. 

781.21  Guiding  principles  for  applying  cov¬ 

erage  and  exemption  provisions. 


Subparl  B— Exemptions  Provisions  Relating  to 
,  Fishing  and  Aquatic  Products 
The  Statutort  Provisions 

Sec. 

784.100  The  section  13(a)  (5)  exemption. 

784.101  The  section  13(b)  (4)  exemption. 
Legislative  History  of  Exemptions 

784.102  General  legislative  history. 

784.103  Adoptlcm  of  the  exemption  In  the 

original  1938  Act. 

784.104  The  1949  amendments. 

784.105  The  1961  amendments. 

Principles  Applicable  to  the  Two 
£;xemptions 

784.106  Relationship  of  employee’s  work  to 

the  named  operations. 

784.107  Relationship  of  employee’s  work  to 

operations  on  the  specified 
aquatic  products. 

784.108  Operations  not  Included  in  named 

operations  on  forms  of  aquatic 
“life”. 

784.109  Manufacture  of  supplies  for  named 

operations  is  not  exempt. 

784.110  Performing  operations  both  on  non- 

aquatlc  products  and  named 
aquatic  products. 

784.111  Operations  on  named  products  with 

substantial  amounts  of  other  in¬ 
gredients  are  not  exempt. 

784.112  Substantial  amounts  of  nonaquatic 

products;  enforcement  policy. 

784.113  Work  related  to  named  operations 

performed  in  off-  or  dead-season. 

784.114  Application  of  exemptions  on  a 

workweek  basis. 

784.115  Exenqit  and  noncovered  work  per¬ 

formed  during  the  workweek. 

784.116  Exempt  and  nonexempt  work  in 

the  same  workweek. 

784.117  Combinations  of  exempt  woik. 

General  Character  and  Scope  of  the 
Section  13(a)  (5)  Exemption 

784.118  ’The  exemption  is  intended  for  work 

cdfected  by  natural  factors. 

784.119  Effect  of  natural  factors  on  named 

operations. 

784.120  Application  of  exemption  to  “off¬ 

shore”  activities  in  general. 

784.121  Exempt  fisheries  operations. 

784.122  Operations  performed  as  an  inte¬ 

grated  part  of  fishing. 

784.123  C^erations  performed  on  fishing 

equipment. 

784.124  Going  to  and  returning  from  work. 

784.125  Loading  and  unloading. 

784.126  Operation  of  the  fishing  vessel. 

784.127  Office  and  clerical  employees  under 

section  13(a)  (5). 

First  Processing,  Canning,  or  Packing  of 
Marine  Products  Under  Section  13(a)  (5) 

784.128  Requirements  for  exemption  of  first 

processing,  etc.,  at  sea. 

784.129  “Marine  products.” 

784.130  “At  sea.” 

784.131  “As  an  Incident  to,  or  in  conjunc¬ 

tion  with,”  fishing  operations. 

784.132  ’The  exempt  operations. 

784.133  “First  processing.” 

784.134  “Canning.” 

784.136  “Packing.” 

General  Character  and  Scope  of  the 
Section  13(b)(4)  Exemption 

784.136  “Shore”  activities  exempted  under 

section  13(b)(4). 

784.137  Relationship  of  exemption  to  ex¬ 

emption  tar  “offshore”  activities. 

794.138  Perishable  state  of  the  aquatic  prod¬ 

uct  as  affecting  exemption. 

784.139  Scope  of  exempt  operations  in  gen¬ 

eral. 

784.140  Fabrication  and  handling  of  sup¬ 

plies  for  use  in  named  operations. 

784.141  Examples  of  nonexempt  employees. 


“Cannino” 

Sec. 

784.142  Meaning  and  scope  of  “canning”  as 

used  in  section  13(b)  (4). 

784.143  “Necessary  preparatory  operations.” 

784.144  Preliminary  processing  by  the  can- 

ner. 

784.145  Preliminary  processing  by  another 

employer  as  part  of  “canning.” 

784.146  "Subsequent  operations.” 

784.147  Employees  “employed  in”  canning. 

Processing,  Freezing,  and  Curing 

784.148  General  scope  of  processing,  freez¬ 

ing,  and  curing  activities. 

784.149  ’Typical  operations  that  may  qualify 

for  exemption. 

784.150  Named  operations  performed  on 

previously  processed  aquatic 
products. 

784.151  Operations  performed  after  product 

is  rendered  nonperishable. 

784.152  Operations  performed  on  by¬ 

products. 

Marketing,  Storing,  Packing  for  Shipment, 
AND  Distributing 

784.153  General  scope  of  named  operations. 

784.154  Relationship  to  other  operations  as 

affecting  exemption. 

784.155  Activities  performed  in  wholesale 

establishments. 

Application  of  Section  13(b)  (4)  in  Certain 
Establishments 

784.156  Establishments  exclusively  devoted 

to  named  operations. 

Authority:  ’The  provisions  of  this  Part 
784  Issued  under  secs.  1-19  52  Stat.  1060,  as 
amended;  75  Stat.  65;  29  U.S.C.  201-219. 

Subpart  A — General 

Introductory 
§  784.0  Purpose. 

It  is  the  purpose  of  this  part  to  provide 
an  official  statement  of  the  views  of  the 
Department  of  Labor  with  respect  to 
the  meaning  and  application  of  sections 
13(a)  (5)  and  13(b)  (4)  of  the  Fair  Labor 
Standards  Act,  which  govern  the  appli¬ 
cation  of  -the  minimum  wage  and  over¬ 
time  pay  requirements  of  the  Act  to  em¬ 
ployees  engaged  in  fishing  and  related 
activities  and  in  operations  on  aquatic 
products.  It  is  an  objective  of  this  part 
to  make  available  in  one  place,  the  inter¬ 
pretations  of  law  relating  to  such  em¬ 
ployment  which  will  guide  the  Secretary 
of  Labor  and  the  Administrator  in  car¬ 
rying  out  their  responsibilties  imder  the 
Act. 

§  784.1  General  scope  of  the  Act. 

The  Fair  Labor  Standards  Act,  as 
amended,  is  a  Federal  statute  of  general 
application  which  establishes  minimum 
wage,  overtime  pay,  equal  pay,  and  child 
labor  requirements  that  ap63ly  as  pro¬ 
vided  in  the  Act.  Employers  and  em¬ 
ployees  in  enterprises  engaged  in  fishing 
and  related  activities,  or  in  operations 
on  aquatic  products  on  shore,  need  to 
know  how  the  Act  applies  to  employment 
in  these  enterprises  so  that  they  may 
understand  their  rights  and  obligations 
imder  the  law.  All  employees  whose  em¬ 
ployment  has  the  relationship  to  inter¬ 
state- or  foreign  commerce  which  the  Act 
specifies  are  subject  to  the  prescribed 
labor  standards  unless  specifically  ex¬ 
empted  from  than.  Employers  having 
such  onployees  are  required  to  comply 
with  the  Act’s  provisions  in  this  regard 
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and  with  specified  recordkeeping  re¬ 
quirements  contained  in  Part  516  of 
this  chapter.  The  law  authorizes  the  De¬ 
partment  of  Labor  to  investigate  for 
compliance  and,  in  the  event  of  viola¬ 
tions,  to  supervise  the  payment  of  impaid 
minimum  wages  or  impaid  overtime  com¬ 
pensation  owing  to  any  employee.  The 
law  also  provides  for  enforcement  in  the 
cotuts. 

§  784.2  Matters  discussed  in  this  part. 

This  part  discusses  generally  the  pro¬ 
visions  of  the  Act  which  govern  its  ap¬ 
plication  to  employers  and  employees  in 
enterprises  and  establishments  of  the 
fisheries,  seafood  processing,  and  related 
industries.  It  discusses  in  some  detail 
those  exemption  provisions  of  the  Act 
in  sections  13(a)  (5)  and  13(b)  (4)  which 
refer  specifically  to  employees  ranployed 
in  described  activities  with  resp^  to 
seafood  and  other  forms  of  aquatic  life. 

§  784.3  Matters  discussed  in  other  inter- 
pretatipns. 

Interpretations  having  general  appli¬ 
cation  to  others  subject  to  the  law,  as 
well  as  to  fishermen  and  seafood  can- 
ners,  processors,  or  distributors  and  their 
employees,  have  been  issued  on  a  number 
of  subjects  of  general  interest.  These  will 
be  found  in  other  parts  of  this  chapter. 
Reference  should  be  made  to  them  for 
guidance  on  matters  which  they  discuss 
in  detail,  which  this  part  does  not  under¬ 
take  to  do.  They  include  Part  776  of 
this  chapter,  discussing  coverage;  Part 
531  of  this  chapter,  discussing  payment 
of  wages;  Part  778  of  this  chapter,  dis¬ 
cussing  computation  and  pa3nnent  of 
overtime  compensation;  Part  785  of  this 
chapter,  discussing  the  calculation  of 
hours  worked;  and  Part  800  of  this 
chapter,  discussing  equal  pay  for  equal 
work.  Reference  should  also  be  made  to 
Subpart  G  of  Part  1500  of  this  title, 
whi^  contains  the  official  interpretations 
of  the  child  labor  provisions  of  the  Act. 

§  784.4  Significance  of  official  interpre¬ 
tations. 

The  regulations  in  this  part  contain 
the  official  Interpretations  of  the  De¬ 
partment  of  Labor  pertaining  to  the 
exemptions  provided  in  sections  13(a) 
(5)  and  13(b)  (4)  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended.  It 
is  Intended  that  the  positions  stated 
will  serve  as  “a  practical  guide  to  em¬ 
ployers  and  employees  as  to  how  the 
office  representing  the  public  interest  in 
Its  enforcement  will  seek  to  apply  It” 
(Skidmore  v.  Swift,  323  UJ3.  134,  138). 
These  interpretations  indicate  the  con¬ 
struction  of  the  law  which  the  Secretary 
of  Labor  and  the  Administrator  believe 
to  be  correct  and  which  will  guide  thrai 
in  the  performance  of  their  duties  under 
the  Act,  unless  and  until  they  are  other¬ 
wise  directed  by  authoritative  decisions 
of  the  courts  or  conclude  upon  re¬ 
examination  of  an  interpretation  that  It 
is  incorrect.  TThe  Interpretations  con¬ 
tained  herein  may  be  relied  upon  in 
accordance  with  section  10  of  the  Portal- 
to-Portal  Act  (29  UJ3.C.  251-262) ,  so  l(mg 
as  they  remain  effective  and  are  not 
modified,  amended,  rescinded,  or  deter¬ 


mined  by  Judicial  authority  to  be 
incorrect. 

§  784.5  Basic  support  for  interpretations. 

The  ultimate  decisions  on  interpreta¬ 
tions  of  the  Act  are  made  by  the  courts 
(Mitchell  V.  Zachry,  362  U.S.  310; 
Kirschbaum  v.  Walling,  316  U5.  517). 
Court  decisions  suwwrting  interpreta¬ 
tions  contained  in  this  part  are  cited 
where  it  is  believed  they  may  be  helpful. 
On  matters  which  have  not  been  de¬ 
termined  by  the  courts,  it  is  necessary 
for  the  Secretary  of  Labor  and  the  Ad¬ 
ministrator  to  reach  conclusions  as  to 
the  meaning  and  the  application  of  pro¬ 
visions  of  the  law  in  order  to  carry  out 
their  responsibilities  of  administration 
and  enforcement  (Skidmore  v.  Swift,  323 
U5.  134).  In  order  that  these  positions 
may  be  made  known  to  persons  who  may 
be  affected  by  them,  official  interpreta¬ 
tions  are  issued  by  the  Administrator  on 
the  advice  of  the  Solicitor  of  Labor,  as 
authorized  by  the  Secretary  (Reorga¬ 
nization  Plan  6  of  1950,  64  Stat.  1263; 
Gen.  Ord.  45  A,  May  24,  1950;  15  PJR. 
3290) .  As  included  in  the  regulations  in 
this  part,  these  interpretations  are  be¬ 
lieved  to  express  the  intent  of  the  law 
as  reflected  in  its  provisions  and  as  con¬ 
strued  by  the  courts  and  evidenced  by 
its  legislative  history.  References  to 
pertinent  legislative  history  are  made  in 
this  part  where  it  appears  that  they  will 
contribute  to  a  better  understanding  of 
the  interpretations. 

§  784.6  Interpretations  made,  continued, 
and  superseded  in  this  part. 

On  and  after  publication  of  this  Part 
784  in  the  Federal  Register,  the  inter¬ 
pretations  contained  therein  shall  be  in 
effect  and  shall  remain  in  effect  irntU 
they  are  modified,  rescinded,  or  with¬ 
drawn.  This  part  supersedes  and  replaces 
the  Interpretations  previously  published 
in  the  Federal  Register  and  Code  of 
Federal  Regulations  as  Part  784  of  this 
chapter.  Prior  opinions,  rulings,  and  in¬ 
terpretations  and  prior  enforcement 
policies  which  are  not  inconsistent  with 
the  interpretations  in  this  part  ot  with 
the  Fair  Labor  Standards  Act  as  amended 
are  continued  in  effect;  all  other  opin¬ 
ions,  rulings,  interpretations,  and  en¬ 
forcement  policies  on  the  subjects  dis¬ 
cussed  in  the  interpretations  in  this  part 
are  rescinded  and  withdrawn.  The  in- 
texpretations  in  this  part  provide  state¬ 
ments  of  general  principles  i^plicable  to 
the  subjects  discussed  and  illustrations 
of  the  applicatiim  of  these  principles  to 
situations  that  frequently  arise.  They  do 
not  and  cannot  refer  spe^cally  to  every 
problem  which  may  be  met  by  employers 
and  employees  in  the  application  of  the 
Act.  The  omission  to  discuss  a  particular 
inx)blem  in  this  part  or  in  interpretations 
supplementing  it  should  not  be  taken  to 
indicate  the  ad(g>tion  of  any  position  by 
the  Secretary  of  Labor  or  the  Adminis¬ 
trator  with  respect  to  such  problem  or  to 
constitute  an  administrative  interpreta¬ 
tion  or  practice  or  enforcement  pitilcy. 
Questions  on  matters  not  fully  covered 
by  this  bulletin  may  be  addressed  to  the 
Administrator  of  the  Wage  and  Hour 


Division,  United  States  Department  of 
Labor,  Washington,  D.C.  20210,  or  to  any 
Regional  Office  of  the  Division. 

Soke  Basic  Definitions 

§  784.7  Definition  of  terms  nsed  in  the 
Aot. 

The  meaning  and  application  of  the 
provisions  of  law  discussed  in  this  part 
depend  in  large  degree  on  the  definitions 
of  terms  used  in  these  provisions.  The 
Act  itself  defines  some  of  these  terms. 
Others  have  been  defined  and  construed 
in  decisions  of  the  courts.  In  the  follow¬ 
ing  sections  some  of  these  basic  defini¬ 
tions  are  set  forth  for  ready  reference  in 
connection  with  the  part’s  discussion  of 
the  various  provisions  in  which  they 
appear.  These  definitions  and  their  appli¬ 
cation  are  further  considered  in  other 
interpretative  bulletins  to  which  refer¬ 
ence  is  made,  and  in  the  sections  of  this 
part  where  the  particular  provisions 
containing  the  defined  terms  are 
discussed. 

§  784.8  “Employer;”  “employee,”  and 
“employ.” 

The  Act’s  major  provisions  impose 
certain  requirements  and  prohibitions  on 
every  “employer”  subject  to  their  terms. 
’The  employment  by  an  “employer”  of  an 
“employee”  is,  to  the  extent  specified  in 
the  Act,  made  subject  to  minimum  wage 
and  overtime  pay  requirements  and  to 
prohibitions  against  the  employment  of 
oppressive  child  labor.  The  Act  provides 
its  own  definitions  of  “employer,”  “em¬ 
ployee,”  and  “employ,”  under  which 
“economic  reality”  rather  than  “tech¬ 
nical  concepts”  determines  whether  there 
is  emplo3rment  subject  to  its  terms 
(Goldberg  v.  Whitaker  House  Coopera¬ 
tive,  366  UB.  28;  United  States  v.  Silk, 
331  UJS.  704;  Rutherford  Food  Corp.  v. 
McComb,  331  UB.  722).  An  “employer,” 
as  defined  In  section  3(d)  ot  the  Act, 
“includes  any  person  acting  directly  or 
indirectly  in  the  interest  of  an  employer 
In  relation  to  an  employee  but  shaU  not 
include  the  United  States  or  any  State 
or  political  subdivision  of  a  State  or  any 
labor  organization  (other  than  when 
acting  as  an  employer) ,  or  anyone  acting 
in  the  capacity  of  officer  or  agent  of  such 
labor  organization.”  An  “employee,”  as 
defined  in  section  3(e)  of  the  Act,  “in¬ 
cludes  any  individual  employed  by  an 
employer,”  and  “employ,”  as  used  in  the 
Act,  is  defined  in  section  3(g)  to  include 
“to  suffer  or  permit  to  work.”  It  should 
be  noted,  as  explained  in  Part  791  of  this 
chapter,  dealing  with  Joint  emplo3anent, 
that  in  appropriate  circumstances  two  or 
more  employers  may  be  Jointly  respon¬ 
sible  for  compliance  with  the  statutory 
requirements  applicable  to  employment 
of  a  particular  employee.  It  should  also 
be  noted  that  “employer,”  “enterprise,” 
and  “establishment”  are  not  synonymous 
terms,  as  used  in  the  Act.  An  employer 
may  have  an  enterprise  with  mc««  than 
one  establishment,  or  he  may  have  more 
than  one  enterprise,  in  which  he  employs 
Nnitioyees  within  the  meaning  of  the  Act. 
Also,  there  may  be  different  employers 
who  employ  employees  in  a  pcurticular 
establishment  or  enterprise. 


FEDERAL  REGISTER,  VOL  35,  NO.  1 62— THURSDAY,  AUGUST  20,  1970 


13344 


RULES  AND  REGULATIONS 


§  784.9  “Person.” 

wAs  iised  in  the  Act  (including  the  defi¬ 
nition  of  “enterprise”  set  forth  below  in 
!  784.10) ,  “person”  is  defined  as  meaning 
“an  individual,  partnership,  association, 
corporation,  business  trust,  legal  repre¬ 
sentative,  or  any  organized  group  of  per¬ 
sons”  (Act,  section  3(a)). 

§  784.10  “Enterprise.” 

The  term  “enterprise”  which  may,  in 
some  situations,  be  pertinent  in  deter¬ 
mining  coverage  of  this  Act  to  employees 
employed  by  employers  engaged  in  the 
procurement,  processing,  or  distribution 
of  aquatic  products,  is  defined  in  section 
3(r)  of  the  Act.  Section  3(r)  states: 

Enterprise  means  the  related  activities 
performed  (either  through  unified  operation 
or  common  control)  by  any  person  or  per¬ 
sons  for  a  common  business  purpose,  and  In¬ 
cludes  all  such  activities  whether  performed 
in  one  of  more  establishments  or  by  one  or 
more  corporate  or  other  organizational  units 
including  departments  of  an  establishment 
operated  through  leasing  arrangements,  but 
shall  not  include  the  related  activities  per¬ 
formed  for  such  enterprise  by  an  independ¬ 
ent  contractor  •  •  *. 

The  scope  and  application  of  this  defini¬ 
tion  is  discussed  in  Part  776  of  this 
chapter. 

§784.11  “Esiahlishment.” 

As  used  in  the  Act,  the  term  “establish¬ 
ment”,  which  is  not  specially  defined 
therein,  refers  to  a  “distinct  physical 
place  of  business”  rather  than  to  “an  en¬ 
tire  business  or  enterprise”  which  may 
include  several  separate  places  of  bus¬ 
iness.  This  is  consistent  with  the  mean¬ 
ing  of  the  term  as  it  is  normally  used  in 
business  and  in  government,  is  judicially 
settled,  and  has  been  recognized  in  the 
Congress  in  the  course  of  enactment  of 
amendatory  legislation  (PhiUips  v.  Wall¬ 
ing,  324  U.S.  490;  Mitchell  v.  Bekins  Van 
&  Storage  Co.,  352  U.S.  1027;  95  Cong. 
Rec.  12505,  12579,  14877;  H.  Rept.  No. 
1453,  81st  Cong.,  first  session,  p.  25). 
This  is  the  meaning  of  the  term  as  used 
in  sections  3(r)  and  3(s)  of  the  Act. 

§  784.12  “Commerce.” 

“Commerce”  as  used  in  the  Act  in¬ 
cludes  interstate  and  foreign  commerce. 
It  is  defined  in  section  3(b)  of  the  Act 
to  mean  “trade,  commerce,  transporta¬ 
tion,  transmission,  or  commxmication 
among  the  several  States  or  between 
any  State  and  any  place  outside  thereof.” 
(For  the  definition  of  “State,”  see 
I  784.15.)  The  application  of  this  defini¬ 
tion  and  the  kinds  of  activities  which  it 
includes  are  discussed  at  length  in  Part 
776  of  this  chapter  dealing  with  the  gen¬ 
eral  coverage  of  the  Act. 

§  784.13  “Production.” 

To  tmderstand  the  meaning  of  “pro¬ 
duction”  of  goods  for  commerce  as  used 
in  the  Act  it  is  necessary  to  refer  to  the 
definition  in  section  3(j)  of  the  term 
“produced.”  A  detailed  discussion  of  the 
applicaticm  of  the  term  as  defined  is  con¬ 
tained  in  Part  776  of  this  chapter,  dealing 
with  the  general  coverage  of  the 
Act.  Section  3(j)  provides  that  “pro¬ 
duced”  as  used  in  the  Act  “means  pro¬ 


duced,  manufactured,  mined,  handled, 
or  in  dny  other  manner  worked  on  in  any 
State;  and  for  the  purposes  of  this  Act 
an  employee  shall  be  deemed  to  have 
been  engaged  in  the  production  of  goods 
if  such  employee  was  employed  in  pro¬ 
ducing,  manufacturing,  mining,  kn¬ 
elling,  transporting,  or  in  any  other  man¬ 
ner  working  on  such  goods,  or  in  any 
closely  related  process  or  occupation  di¬ 
rectly  essential  to  the  production  there¬ 
of,  in  any  State.”  (For  the  definition  of 
“State”  see  S  784.15.) 

§  784.14  “Goods.” 

The  definition  in  section  3(i)  of  the 
Act  states  that  “goods,”  as  used  in  the 
Act,  means  “goods  (including  ships  and 
marine  equipment),  wares,  products, 
commodities,  merchandise,  or  articles  or 
subjects  of  commerce  of  any  character, 
or  any  part  or  ingredient  thereof,  but 
does  not  include  goods  after  their  deliv¬ 
ery  into  the  actual  physical  possession 
of  the  ultimate  consumer  thereof  other 
than  a  producer,  manufacturer,  or  proc¬ 
essor  thereof.”  Part  776  of  this  chapter, 
dealing  with  the  general  coverage  of  the 
Act,  contains  a  detailed  discussion  of 
the  application  of  this  definition  and 
what  is  included  in  it. 

§  784.15  “Stale.” 

As  used  in  the  Act,  “State”  means  “any 
State  of  the  United  States  or  the  District 
of  Columbia  or  any  Territory  or  posses¬ 
sion  of  the  United  States”  (Act,  section 
3(c)).  The  application  of  this  definition 
in  determining  questions  of  coverage 
imder  the  Act’s  definition  of  “commerce” 
and  “produced”  (see  §§  784.12,  784.13)  is 
discussed  in  Part  776  of  this  chapter, 
dealing  with  general  coverage. 

§784.16  “Regular  rale.” 

As  explained  in  Part  778  of  this  chap¬ 
ter,  dealing  with  overtime  compensation, 
employees  subject  to  the  overtime  pay 
provisions  of  the  Act  must  generally  re¬ 
ceive  for  their  overtime  work  in  any 
workweek  as  provided  in  the  Act  not  less 
than  one  and  one-half  times  their  regu¬ 
lar  rates  of  pay.  Section  7(e)  of  the  Act 
defines  the  term  “regular  rate”  “to  in¬ 
clude  all  remuneration  for  employment 
paid  to,  or  on  behalf  of,  the  employee” 
except  certain  payments  which  are  ex¬ 
pressly  described  in  and  excluded  by  the 
statutory  definition.  This  definition, 
which  is  discussed  at  length  in  Part  ^8 
of  this  chapter,  determines  the  regular 
rate  upon  which  time  and  one-half  over¬ 
time  compensation  must  be  computed 
under  section  7  (a)  of  the  Act  for  employ¬ 
ees  within  its  general  coverage  who  are 
not  exempt  from  the  overtime  provisions 
under  either  of  the  fishery  and  seafood 
exemptions  provided  by  sections  13(a) 
(5)  and  13(b)(4)  or  under  some  other 
exemption  contained  in  the  Act. 

Application  of  Coverage  and  Exemp¬ 
tions  Provisions  of  the  Act 

§  784.17  Basic  coverage  in  general. 

Except  as  otherwise  provided  in  spe¬ 
cific  exemptions,  the  minimum  wage, 
overtime  pay,  and  child  labor  standards 
of  the  Act  are  generally  applicable  to 
employees  who  engage  in  specified  activi¬ 


ties  concerned  with  interstate  or  foreign 
commerce.  The  en^iloyment  of  oppres-  ’ 
sive  child  labor  in  or  about  establish¬ 
ments  producing  goods  for  such  com¬ 
merce  is  also  restricted  by  the  Act.  The 
monetary  and  child  labor  standards  of 
the  Act  are  also  generally  applicable  to 
other  employees,  not  specificidly  ex¬ 
empted,  who  are  employed  in  specified 
enterprises  engaged  in  such  commerce 
or  in  the  production  of  goods  for  such 
commerce.  The  employer  must  observe 
the  monetary  standards  with  respect  to 
all  such  employees  in  his  employ  except 
those  who  may  be  denied  one  or  both  of 
these  benefits  by  virtue  of  some  specific 
exemption  provision  of  the  Act,  such  as 
section  13(a)(5)  or  13(b)(4).  It  should 
be  noted  that  enterprises  having  employ¬ 
ees  subject  to  these  exemptions  may  also 
have  other  employees  who  may  be  exempt 
under  section  13(a)(1)  of  the  Act,  sub¬ 
ject  to  conditions  specified  in  regulations, 
as  employees  employed  in  a  bona  fide  ex¬ 
ecutive,  administrative,  or  professional 
capacity,  or  in  the  capacity  of  outside 
salesman.  The  regulations  governing 
these  exemptions  are  set  forth  and  ex¬ 
plained  in  Part  541  of  this  chapter. 

§  784.18  Commerce  activities  of  em¬ 
ployees. 

The  Fair  Labor  Standards  Act  has  ap¬ 
plied  since  1938  to  all  employees,  not 
si>ecifically  exempted,  who  are  engaged 

(a)  in  interstate  or  foreign  commerce  or 

(b)  in  the  production  of  goods  for  such 
commerce,  which  is  defined  to  include 
any  closely  related  process  or  occupation 
directly  essential  to  such  production  (29 
U.S.C.  206(a),  207(a) ;  and  see  §§  784.12 
to  784.15  for  definitions  governing  the 
scope  of  this  coverage) .  In  general,  em¬ 
ployees  of  businesses  concerned  with 
fisheries  and  with  operations  on  seafood 
and  other  aquatic  products  are  engaged 
in  interstate  or  foreign  commerce,  or  in 
the  production  of  goods  for  such  com¬ 
merce,  as  defined  in  the  Act,  and  are 
subject  to  the  Act’s  provisions  except  as 
otherwise  provided  in  sections  13(a)(5) 

.  and  13(b)(4)  or  other  express  exemp¬ 
tions.  A  detailed  discussion  of  the  activ¬ 
ities  in  commerce  or  in  the  production  of 
goods  for  commerce  which  will  bring 
an  employee  under  the  Act  is  contained 
in  Part  776  of  this  chapter,  dealing  with 
general  coverage. 

§  784.19  Commerce  activities  of  enter¬ 
prise  in  which  employee  is  employed. 

Under  amendments  to  the  Fair  Labor 
Standards  Act  employees  not  covered  by 
reason  of  their  personal  engagement  in 
interstate  commerce  activities,  as  ex¬ 
plained  in  §  784.18,  are  nevertheless 
brought  within  the  coverage  of  the  Act  if 
they  are  employed  in  an  enterprise  which 
is  defined  in  section  3(s)  of  the  Act  as 
an  enterprise  engaged  in  commerce  or 
in  the  production  of  goods  for  commerce. 
Such  employees,  if  not  exempt  from  min¬ 
imum  wages  and  overtime  pay  under 
section  13(a)(5)  or  exempt  from  over¬ 
time  pay  imder  section  13(b)(4),  will' 
have  to  be  paid  in  accordance  with  the 
monetary  standards  of  the  Act  unless 
expressly  exempt  under  some  other  pro¬ 
vision.  This  would  generally  be  true  of 


FEDERAL  REGISTER,  VOL  35,  NO.  162 — THURSDAY,  AUGUST  20,  1970 


RULES  AND  REGULATIONS 


13345 


employees  employed  In  enterprises  and 
by  establishments  engaged  in  the  pro¬ 
curement,  processing,  marketing,  or  dis¬ 
tribution  of  seafood  and  other  aqxiatic 
products,  where  the  enterprise  has  an 
annual  gross  sales  volume  of  not  less  than 
$250,000.  Enterprise  coverage  is  more 
fully  discussed  in  Part  776  of  this  chap¬ 
ter,  dealing  with  general  coverage. 

§  784.20  Exemptions  from  Uie  Act’s 
provisions. 

The  Act  provides  a  number  of  specific 
exemptions  from  the  general  require¬ 
ments  previously  described.  Some  are  ex¬ 
emptions  from  the  overtime  provisions 
only.  Several  are  exemptions  from  both 
the  minimum  wage  and  the  overtime  re¬ 
quirements  of  the  Act.  Finally,  there  are 
some  exemptions  from  all  three — mini¬ 
mum  wage,  overtime  pay,  and  child  labor 
requirements.  An  examination  of  the 
terminology  in  which  the  exemptions 
from  the  general  coverage  of  the  Pair 
Labor  Standards  Act  are  stated  discloses 
language  patterns  which  reflect  congres¬ 
sional  intent.  Thus,  Congress  specified  in 
varying  degree  the  criteria  for  applica¬ 
tion  of  each  of  the  exemptions  and  in  a 
number  of  instances  differentiated  as  to 
whether  employees  are  to  be  exempt  be¬ 
cause  they  are  employed  by  a  particu¬ 
lar  kind  of  employer,  employed  in  a  par¬ 
ticular  type  of  establishment,  employed 
in  a  particular  industry,  employed  in  a 
particular  capacity  or  occupation,  or  en¬ 
gaged  in  a  specified  operation.  (See  29 
U.S.C.  203(d):  207  (b),  (c),  (i);,213  (a), 
(b),  (c),  (d).  And  see  Addison  v.  Holly 
Hill,  322  U.S.  607;  Mitchell  v.  Trade 
Winds,  Inc.,  289  P.  2d  278;  Mitchell  v. 
Stinson,  217  F.  2d  210.)  In  general  there 
are  no  exemptions  from  the  child  labor 
requirements  that  apply  in  enterprises  or 
establishments  engaged  in  fishing  or  in 
operations  on  aquatic  products  (see  Part 
1500,  Subpart  G,  of  this  title) .  Such  en¬ 
terprises  or  establishments  will,  however, 
be  concerned  with  the  exemption  from 
overtime  pay  in  section  13(b)  (4)  of  the 
Act  for  employees  employed  in  specified 
“on-shore”  operations  (see  §  784.101), 
and  the  exemption  from  minimum  wages 
and  overtime  pay  provided  by  section 
13(a)  (5)  for  employees  employed  in  fish¬ 
ing,  fish-farming,  and  other  specified 
“off-shore”  operations  on  aquatic  prod¬ 
ucts.  These  exemptions,  which  are  sub¬ 
ject  to  the  general  rules  stated  in 
§  784.21,  are  discussed  at  length  in  Sub¬ 
part  B  of  this  Part  784. 

§  784 J21  Guiding  principles  for  apply¬ 
ing  coverage  and  exemption  provi¬ 
sions. 

It  is  clear  that  Congress  intended  the 
Pair  Labor  Standards  Act  to  be  broad 
in  its  scope.  “Breadth  of  coverage  is  vital 
to  its  mission”  (Powell  v.  U.S.  Cartridge 
Co.,  339  U.S.  497).  An  employer  who 
claims  an  exemption  under  the  Act  has 
the  burden  of  showing  that  it  allies 
(Walling  V.  General  Industries  Co.,  330 

U. S.  545:  Mitchell  v.  Kentxjcky  Finance 
Co.,  359  UH.  290:  Tobin  v.  Blue  Channel 
Corp.,  198  P.  2d  245,  approved  in  Mitchell 

V.  Myrtle  Grove  Packing  Co.,  350  U.8. 
891;  Fleming  v.  Hawkeye  Pearl  Button 
Co.,  113  F.  2d  52) .  Conditions  specified  in 


the  language  of  the  Act  are  “explicit 
prerequisites  to  exwnptlon”  (Anx>ld  v. 
Kanowsky,  361  U.S.  388) .  In  their  appli¬ 
cation,  the  purpose  of  the  exemption  as 
shown  in  its  le^lative  history  as  well  as 
its  language  should  be  given  effect.  How¬ 
ever,  “the  details  with  which  the  exemp¬ 
tions  in  tiffs  Act  have  been  made  preclude 
their  enlargement  by  implication”  and 
“no  matter  how  broad  the  exemption,  it 
is  meant  to  apply  only  to”  the  specified 
activities  (Addison  v.  Holly  Hill,  322  U.S. 
607;  Maneja  v.  Waialua,  349  U.S.  254). 
Exemptions  provided  in  the  Act  “are  to 
be  narrowly  construed  against  the  em- 
ployer  seeking  to  assert  them”  and  their 
application  limited  to  those  who  come 
“plainly  and  unmistakably  within  their 
terms  and  spirit.”  Tliis  construction  of 
the  exemptions  is  necessary  to  carry  out 
the  broad  objectives  for  which  the  Act 
was  passed  (Phillips  v.  Walling,  324  UB. 
490;  Mitchell  v.  Kentucky  Finance  Co., 
supra;  Arnold  v.  Kanowsky,  supra;  Calaf 
V.  Gonzalez,  127  F.  2d  934;  Bowie  v.  Gon¬ 
zalez,  117  P.  2d  11;  Mitchell  v.  Stinson, 
217  P.  2d  210;  Fleming  v.  Hawkeye  Pearl 
Button  Co.,  113  P.  2d  52). 

Subpart  B — Exemption  Provisions 

Relating  to  Fishing  and  Aquatic 

Products 

The  Statutory  Provisions 

§  784.100  The  section  13(a)(5)  exemp¬ 
tion. 

Section  13(a)  (5)  grants  an  exemption 
from  both  the  minimum  wage  and  the 
overtime  requirements,  of  the  Act  and 
applies  to  “any  employee  employed  in  the 
catching,  taking,  propagating,  hart'est- 
ing,  cultivating,  or  fanning  of  any  kind 
of  fish,  shellfish,  Crustacea,  sponges,  sea¬ 
weeds,  or  other  aquatic  forms  of  animal 
and  vegetable  life,  or  in  the  first  process¬ 
ing,  canning,  or  packing  of  such  marine 
products  at  sea  as  an  incident  to,  or  in 
conjunction  with,  such  fishing  opera¬ 
tions,  including  the  going  to  and  return¬ 
ing  from  work  and  loading  and  unloading 
when  performed  by  any  such  employee.” 

§  784.101  The  section  13  (b)  (4)  exemp¬ 
tion. 

Section  13(b)  (4)  grants  an  exemption 
only  from  the  overtime  requirements  of 
the  Act  and  applies  to  “any  employee 
employed  in  the  canning,  processing, 
maiketing,  freezing,  curing,  storing, 
packing  for  shipment,  or  distributing  of 
any  kind  of  fish,  shellfish,  or  other 
aquatic  forms  of  animal  or  vegetable  life, 
or  any  byproduct  thereof.” 

Legislative  History  of  Exemptions 
§  784.102  (^neral  legislative  history. 

(a)  As  originally  enacted  in  1938,  the 
Fair  Labor  Standards  Act  provided  an 
exemption  from  both  the  mffilmum  wage 
requirements  of  section  6  and  the  over¬ 
time  pay  requirements  of  section  7  which 
was  made  applicable  to  “any  employee 
employed  in  the  catching,  taking,  har¬ 
vesting,  cultivating,  or  farming  of  any 
kind  of  fish,  shellfish,  Crustacea,  q;>onge8, 
seaweeds  or  other  aquatic  forms  of  ani¬ 
mal  and  vegetable  life,  including  the 
going  to  and  returning  from  work  and 


including  employment  in  the  loading, 
unloading,  or  packing  of  such  products 
for  shipment  or  in  propagating,  process¬ 
ing,  marketing,  freezing,  canning,  cur¬ 
ing,  storing,  or  distributing  the  above 
products  or  b3T>roducts  thereof”  (52  Stat. 
1060,  sec.  13(a) (5)). 

(b)  In  1949  the  minimum  wage  was 
extended  to  employees  employed  in  can¬ 
ning  such  products  by  deleting  the  word 
“canning”  from  the  above  exemption, 
adding  the  parenthetical  phrase  “(other 
than  canning)  ”  after  the  word  “process¬ 
ing”  therein,  and  providing  a  new  ex¬ 
emption  in  section  13(b)  (4),  from  over¬ 
time  pay  provisions  only,  applicable  to 
“any  employee  employed  in  the  canning 
of  any  kind  of  fish,  shellfish,  or  other 
aquatic  forms  of  animal  or  vegetable 
life,  or  any  byproduct  thereof”.  All  other 
employees  included  in  the  original  mini¬ 
mum  wage  and  overtime  exemption  re¬ 
mained  within  it  (63  Stat.  910). 

(c)  By  the  Pair  Labor  Standards 
Amendments  of  1961,  both  these  exemp¬ 
tions  were  further  revised  to  read  as  set 
forth  in  §§  784.100  and  784.101.  The  ef¬ 
fect  of  this  change  was  to  provide  a 
means  of  equalizing  the  application  of  the 
Act  as  between  canning  employees  and 
employees  employed  in  other  processing, 
marketing,  and  distributing  of  aquatic 
products  on  shore,  to  whom  minimum 
wage  protection,  formerly  provided  only 
for  canning  employees,  was  extended  by 
this  action.  The  1961  amendments,  how¬ 
ever,  left  employees  employed  in  fishing, 
in  fish  farming,  and  in  related  occupa¬ 
tions  concerned  with  procurement  of 
aquatic  products  from  nature,  under  the 
existing  exemption  from  minimum  wages 
as  well  as  overtime  pay. 

§  784.103  Adoption  of  the  exemption  in 
the  original  1938  Act. 

Although  in  the  course  of  considera¬ 
tion  of  the  legislation  in  Congress  before 
passage  in  1938,  provisions  to  exempt  em- 
plosmaent  in  fisheries  and  aquatic  prod¬ 
ucts  activities  took  various  forms,  sec¬ 
tion  13(a)  (5),  as  drafted  by  the  confer¬ 
ence  committee  and  finally  approved, 
followed  the  language  of  an  amendment 
adopted  during  consideration  of  the  bill 
by  the  House  of  Representatives  on  May 
24,  1938,  which  was  proposed  by  Con¬ 
gressman  Bland  of  Vir^nia.  He  had, 
earlier  on  the  same  day,  offered  an 
amendment  which  had  as  its  objective 
the  exemption  of  the  “fishery  industry”, 
broadly  defined.  Tiffs  amendment  had 
been  defeated  (83  Cong.  Rec.  7408),  as 
had  an  amendment  subsequently  offered 
by  Congressman  Mott  of  Oregon  (to  a 
pending  amendment  proposed  by  (Con¬ 
gressman  Coffee  of  Nebraska)  which 
would  have  provided  an  exemption  for 
“industries  engaged  in  producing,  proc¬ 
essing,  distributing,  or  handling  •  •  • 
fishery  or  seafood  products  which  are 
seasonal  or  perishable”  (83  Cong.  Rec. 
’7421-7423).  Against  this  background, 
when  Congressman  Bland  offered  his 
amendment  which  ultimately  became 
section  13(a)  (5)  of  the  Act  he  took  pains 
to  explain:  “This  amendment  is  not  the 
same.  In  the  last  amendment  I  was  try¬ 
ing  to  define  the  fishery  industry.  I  am 
now  dealing  with  those  persons  who  are 
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exempt,  and  I  call  the  attention  of  the 
Committee  to  the  language  with  rei^>ect 
to  the  emplojonent  of  persons  in  agricul¬ 
ture  *  *  *  I  am  only  asking  for  the  sea¬ 
food  and  fishery  industry  that  which  has 
been  done  for  agriculture.”  It  was  after 
this  explanation  that  the  amendment  was 
adopted  (83  Cong.  Rec.  7443).  When  the 
conference  committee  included  in  the 
final  legislation  this  provision  from  the 
House  bill,  it  omitted  frcnn  the  bill  an¬ 
other  House  provision  granting  an  hours 
exemption  for  employees  “in  any  place 
of  emplo3unent”  where  the  employer  was 
“engaged  in  the  processing  of  or  in  can¬ 
ning  fresh  fish  or  fresh  seafood”  and  the 
provision  of  the  Senate  bill  providing  an 
hours  exemption  for  wnployees  “em¬ 
ployed  in  connection  with”  the  canning 
or  other  packing  of  fish,  etc.  (see  Mitchell 
V.  Stinson,  217  P.  2d  210;  McComb  v. 
Consolidated  Fisheries,  75  P.  Supp.  798) . 
The  indication  in  this  legislative  history 
that  the  exemption  in  its  final  form  was 
intended  to  depend  upon  the  employ¬ 
ment  of  the  particular  employee  in  the 
specified  activities  is  in  accord  with  the 
PK>sition  of  the  Department  of  Labor  and 
the  weight  of  judicial  authority. 

§  784.104  The  1949  amendments. 

In  deleting  employees  employed  in  can¬ 
ning  aquatic  products  from  the  section 
13(a)  (5)  exemption  and  providing  them 
with  an  exemption  in  like  language  from 
the  overtime  provisions  only  in  section  13 
(b)  (4) ,  the  conferees  on  the  Pair  Labor 
Standards  Amendments  of  1949  did  not 
indicate  any  intention  to  change  in  any 
way  the  category  of  wnployees  who  would 
be  exempt  as  “employed  in  the  canning 
of”  the  aquatic  prc^ucts.  As  the  Supreme 
Court  has  points  out  in  a  number  of  de¬ 
cisions,  “When  Congress  amended  the 
Act  in  1949  it  provided  that  pre-1949  rul¬ 
ings  and  interpretations  by  the  Adminis¬ 
trator  should  remain  in  effect  unless  in¬ 
consistent  with  the  statute  as  amended 
63  Stat.  920”  (Mitchell  v.  Kentucky  Fi¬ 
nance  Co.,  359  U.S.  290).  In  connection 
with  this  exemption  the  conference  re¬ 
port  specifically  indicates  what  opera¬ 
tions  are  included  in  the  canning  process 
(see  §  784.142).  In  a  case  decided  before 
the  1961  amendments  to  the  Act.  this  was 
held  to  “indicate  that  Congress  intended 
that  only  those  employees  engaged  in 
operations  physically  essential  in  the 
canning  of  fish,  such  as  cutting  the  fish, 
placing  it  in  cans,  labelling  and  packing 
the  cans  for  shipment  are  in  the  exempt 
category”  (Mitchell  v.  Stinson,  217  P.  2d 
210). 

§  784.105  The  1961  amendments. 

(a)  The  statement  of  the  Managers  on 
the  Part  of  the  House  in  the  conference 
re(>ort  on  the  Fair  Labor  Standards 
Amendments  of  1961  (H.  Rept.  No.  327, 
87th  Cong.,  first  session,  p.  16)  refers  to 
the  fact  that  the  changes  made  in  sec¬ 
tions  13(a)(5)  and*13(b)(4)  originated 
in  the  Senate  amendment  to  the  House 
bill  and  were  not  in  the  bill  as  passed 
by  the  House.  In  describing  the  Senate 
provision  which  was  retained  in  the  final 
legislation,  the  Managers  stated  that  it 
“changes  the  exemption  in  the  act  for” 
the  operations  transferred  to  section 


13(b)(4)  from  sec^on  13(a)(5)  “from 
a  ininirnmn  wage  and  overtime  exemp¬ 
tion  to  an  overtime  only  exemption." 
They  further  stated:  “The  present  com¬ 
plete  exemi>tion  is  retained  for  employees 
employed  in  catching.  pr(^gating,  tak¬ 
ing,  harvesting,  cultivating,  or  farming 
fish  and  certain  other  marine  products, 
or  in  the  first  processing,  canning,  or 
packing  such  marine  products  at  sea  as 
an  incident  to,  or  in  conjuction  with, 
such  fishing  operations,  including  the 
going  to  and  returning  from  work  and 
loading  and  unloading  when  performed 
by  such  an  employee.”  In  the  report  of 
the  Senate  committee  on  the  provision 
included  in  the  Senate  bill  (S.  Rept.  No. 
145,  87th  Cong.,  first  session,  p.  33) ,  the 
committee  stated:  “The  bill  would 
modify  the  minimum  wage  and  overtime 
exemption  in  section  13(a)(5)  of  the 
act  for  employees  engaged  in  fishing  and 
in  specified  activities  on  aquatic  prod¬ 
ucts.”  In  further  explanation,  the  report 
states  that  the  bill  would  amend  this 
section  “to  remove  from  this  exemption 
those  so-called  on-shore  activities  and 
leave  the  exemption  applicable  to  ‘off¬ 
shore’  activities  connected  with  the  pro¬ 
curement  of  the  aquatic  products, 
including  first  processing,  canning,  or 
ptacking  at  sea  performed  as  an  incident 
to  fishing  operations,  as  well  as  employ¬ 
ment  in  loading  and  unloading  such 
products  for  shipment  when  performed 
by  any  employee  engaged  in  these  pro¬ 
curement  operations.”  It  is  further  stated 
in  the  repjort  that  “persons  who  are  em¬ 
ployed  in  the  activities  removed  from  the 
section  13(a)(5)  exemption  will  have 
minimum  wage  protection  but  will  con¬ 
tinue  to  be  exempt  from  the  Act’s  over¬ 
time  requirements  under  an  amended 
section  13(b)  (4) .  The  bill  will  thus  have 
the  effect  of  placing  fish  processing  and 
fish  canning  on  the  same  basis  under  the 
Act.  There  is  no  logical  reasou  for 
treating  them  differently  and  their  inclu¬ 
sion  within  the  Act’s  protection  is  desir¬ 
able  and  consistent  with  its  objectives.” 

(b)  The  language  of  the  Managers  on 
the  Part  of  the  House  in  the  conference 
rep)ort  and  of  the  Senate  committee  in 
its  rep>ort,  as  quoted  above,  is  consistent 
with  the  pxjsition  supported  by  the 
earlier  legislative  history  and  by  the 
courts,  that  the  exemption  of  an  em¬ 
ployee  \mder  these  provisions  of  the  Act 
depends  on  what  he  does.  The  Senate 
repx>rt  s^ieaks  of  the  exemption  “for  em¬ 
ployees  engsiged  in  fishing  and  in  spteci- 
fied  activities”  and  of  the  “activities  now 
enumerated  in  this  section.”  While  this 
language  confirms  the  legislative  intent 
to  continue  to  provide  exemptions  for 
employees  employed  in  sp>ecified  activ¬ 
ities  rather  than  to  grant  exemption  on 
an  industry,  employer,  or  establishment 
basis  (see  Mitchell  v.  Trade  Winds,  Inc., 
289  P.  2d  278) ,  the  repxut  also  refers  with 
apparent  ap>proval  to  certain  prior  judi¬ 
cial  interpretations  indicating  that  the 
list  of  activities  set  out  in  the  exemption 
pjTOvisions  is  intended  to  be  “a  complete 
catalog  of  the  sictivities  involved  in  the 
fishery  industry”  and  that  an  employee 
to  be  exemp>t,  need  not  engage  directly 
in  the  physical  acts  of  catching,  prcx:- 
essing,  canning,  etc.  of  aquatic  products 


which  are  included  in  the  op)eration 
sp>ecifically  named  in  the  statute  (Mc¬ 
Comb  V.  Citonsolidated  Fisheries  Co.,  174 
F.  2d  74) .  It  was  stated  that  an  interpre¬ 
tation  of  section  13(a)(5)  and  section 
13(b)(4)  which  would  include  within 
their  purview  “any  employee  who  p>ar- 
ticipjates  in  activities  which  are  necessary 
to  the  conduct  of  the  op>erations  sp>ecifi- 
cally  described  in  the  exemptions”  is 
“consistent  with  the  <x)ngressional  pur¬ 
pose”  of  the  1961  amendments.  (See  Sen. 
Rep.  No.  145,  87  Cong.,  first  session,  p. 

33;  Statement  of  Representative  Roose¬ 
velt,  107  Cong.  Rec.  (daily  ed.)  p.  6716, 
as  corrected  May  4,  1961.)  Prom  this 
legislative  history  the  intent  is  apparent 
that  the  application  of  these  exemptions 
under  the  Act  as  amended  in  1961  is  to 
be  determined  by  the  practical  and  fimc- 
tional  relationship  of  the  ranployee’s 
work  to  the  performance  of  the  opera¬ 
tions  specifically  named  in  section 
13(a)(5)  and  section  13(b)(4). 

Principles  Applicable  to  the  Two 
Exemptions 

§  784.106  Relationship  of  employee’s 
work  to  the  named  operations. 

It  is  clear  from  the  language  of  section 
13(a)(5)  and  section  13(b)(4)  of  the 
Act,  and  from  their  legislative  history  as 
discussed  in  §§  784.102-784.105,  that  the 
exemptions  which  they  provide  are  ap¬ 
plicable  only  to  those  employees  who  are 
“employed  in”  the  named  operations. 
Under  the  Act  as  amended  in  1961  and  in 
accordance  with  the  evident  legislative 
intent  (see  §  784.105),  an  employee  will 
be  (ensidered  to  be  “employed  in”  an 
operation  named  in  section  13(a)  (5)  or 
13(b)  (4)  where  his  work  is  an  essential 
and  integrated  step  in  performing  such 
named  operation  (see  Mitchell  v.  Myrtle 
Grove  Packing  Ck).,  350  U.S.  891,  approv¬ 
ing  Tobin  V.  Blue  Channel  Corp.,  198  P. 
2d  245;  Mitchell  v.  Stinson,  217  F.  2d 
210),  or  where  the  employee  is  engaged 
in  activities  which  are  functionally  so 
related  to  a  named  operation  imder  the 
particular  facts  and  circumstances  that 
they  are  necessary  to  the  conduct  of  such 
operation  and  his  employment  is,  as  a 
practical  matter,  necessarily  and  directly 
a  part  of  carrying  on  the  operation  for 
which  exemption  was  intended  (Mitchell 
V.  ’Trade  Winds,  Inc.,  289  F.  2d  278;  see 
also  Waller  v.  Humphreys,  133  F.  2d  193 
and  McComb  v.  Consolidated  Fisheries 
Co.,  174  P.  2d  74).  Under  these  princi¬ 
ples,  generally  an  employee  performing 
functions  without  which  the  named  op¬ 
erations  could  not  go  on  is,  as  a  practical 
matter,  “employed  in”  such  operations. 
It  is  also  px>ssible  for  an  employee  to 
come  within  the  exemption  provided  by 
section  13(a)  (5)  or  section  13(b)  (4) 
even  though  he  does  not  directly  par¬ 
ticipate  in  the  physical  acts  which  are 
performed  on  the  enumerated  marine 
products  in  carrying  on  the  operations 
which  are  named  in  that  section  of  the 
Act.  However,  it  is  not  enough  to  estab¬ 
lish  the  appUcability  of  such  an  exemp¬ 
tion  that  an  employee  is  hired  by  an 
employer  who  is  engaged  in  one  or  more 
of  the  named  (H>erations  or  that  the  em¬ 
ployee  is  employed  by  an  establishment 
or  in  an  industry  in  which  operations 
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eniunerated  in  secticm  13(a)  (5)  or  sec¬ 
tion  13(b)  (4)  are  performed.  The  rela¬ 
tionship  between  what  he  does  and  the 
performance  of  the  named  operations 
must  be  examined  to  determine  whether 
an  application  of  the  above-stated  prin¬ 
ciples  to  all  the  facts  and  circumstances 
will  Justify  the  conclusion  that  he  is 
“employed  in”  such  operations  within 
the  intendment  of  the  exemption 
provision. 

§  784.107  Relationship  of  employee’s 
work  to  operations  on  the  specified 
aquatic  products. 

It  is  also  necessary  to  the  application 
of  the  exemptions  that  the  operations  of 
which  the  employee’s  work  is  a  part  be 
performed  on  the  marine  products 
named  in  the  Act.  Thus,  the  operations 
described  in  section  13(a)  (5)  must  be 
performed  with  respect  to  "any  kind  of 
fish,  shellfish,  Crustacea,  sponges,,  sea¬ 
weeds,  or  other  aquatic  forms  of  animal 
and  vegetable  life”.  The  operations 
enumerated  in  section  13(b)  (4)  must  be 
performed  with  respect  to  “any  kind  of 
fish,  shellfish,  or  other  aquatic  forms  of 
animal  or  vegetable  life,  or  any  byprod¬ 
uct  thereof”.  Work  performed  on  prod¬ 
ucts  which  do  not  fall  within  these 
descriptions  is  not  within  the  exemp¬ 
tions  (Fleming  v.  Hawkeye  Pearl  Button 
Co.,  113  P.  2d  52;  Mitchell  v.  Trade 
Winds,  Inc.,  289  P.  2d  278;  Walling  v. 
Haden,  153  F.  2d  196) . 

§  784.108  Operations  not  included  in 
named  operations  on  forms  of 
aquatic  “life.” 

Since  the  subject  matter  of  the  exemp¬ 
tions  is  concerned  with  “aquatic  forms  of 
animal  and  vegetable  life,”  the  courts 
have  held  that  the  manufactmre  of  but¬ 
tons  from  clam  shells  or  the  dredging  of 
shells  to  be  made  into  lime  and  cement 
are  not  exempt  operations  because  the 
shells  are  not  living  things  (Fleming  v. 
Hawkeye  Pearl  Button  Co.,  113  P.  2d  52; 
Walling  v.  Haden,  153  P.  2d  196,  certio¬ 
rari  doiied  328  U.S.  866).  Similarly,  the 
production  of  such  items  as  crushed  shell 
and  grit,  shell  lime,  pearl  buttons,  knife 
handles,  novelties,  liquid  glue,  isinglass, 
pearl  essence,  and  fortified  or  refined 
fish  oil  is  not  within  these  exemptions. 

§  784.109  Manufacture  of  supplies  for 
named  operations  is  not  exempt.  * 

Empl03nnent  in  the  manufacture  of 
supplies  for  the  named  operations  is  not 
emplo3mient  in~  the  named  operations  on 
aquatic  forms  of  life.  Thus,  the  exemp¬ 
tion  is  not  applicable  to  the  manufacture 
of  boxes,  barrels,  or  ice  by  a  seafood 
processor  for  packing  or  shipping  its  sea¬ 
food  products  or  for  use  of  the  ice  in 
its  fishing  vessels.  These  operations,  when 
performed  by  an  independent  manufac¬ 
turer,  would  likewise  not  be  exempt  (Dize 
v.  Maddrix.  144  F.  2d  284  (CA.  4),  af¬ 
firmed  324  UjS.  667,  and  approved  on  this 
point  in  Farmers’  Reservoir  Co.  v.  Mc- 
Cwnb,  337  UB.  755). 

§  784.110  Performing  operations  both 
on  nonaquatic  products  and  named 
aquatic  prodncta. 

By  their  terms,  sections  13(a)  (5)  and 
13(b)  (4)  provide  no  exemption  with  re¬ 


spect  to  operations  performed  on  any 
products  other  than  the  aqtiatic  prod¬ 
ucts  named  in  these  subsections  (see 
S  784.107) .  Accordingly,  neither  of  the 
exemptions  is  applicable  to  the  making 
of  any  commodities  from  ingredients 
only  part  of  which  consist  of  such 
aquatic  products,  if  a  substantial  amount 
of  other  products  is  contained  in  the 
ccwnmodity  so  produced  (compare  Wall¬ 
ing  V.  Bridgeman-Russell  Co.,  6  Labor 
Cases  61,422,  2  WH  Cases  785  (D.  Minn.) 
and  Miller  v.  Litchfield  Creamery  Co., 

11  Labor  Cases  63,274,  5  WH  Cases  1039 
(N.D.  Inc.),  with  Mitchell  v.  Trade 
Winds,  Inc.,  289  F.  2d  278).  Thus,  the 
first  processing,  canning,  or  processing 
of  codfish  cakes,  clam  chowder,  dog  food, 
crab  cakes,  or  livestock  food  containing 
aquatic  products  is  often  not  exempt 
within  the  meaning  of  the  relevant 
exemptions. 

§  784.111  Operations  on  named  prod¬ 
ucts  with  substantial  amounts  of 
other  ingredients  are  not  exempt. 

To  exempt  employees  employed  in  first 
processing,  canning,  or  processing  prod¬ 
ucts  composed  of  the  named  commodities 
and  a  substantial  amount  of  ingredients 
not  named  in  the  exemptions  would  be 
contrary  to  the  language  and  purposes 
of  such  exemptions  which  specifically 
enumerate  the  commodities  on  which  ex¬ 
empt  operations  were  intended  to  be  per¬ 
formed.  Consequently,  in  such  situations 
all  operations  performed  on  the  mixed 
products  at  and  from  the  time  of  the  ad¬ 
dition  of  the  foreign  ingredients,  includ¬ 
ing  those  activties  which  are  an  integral 
part  of  first  processing,  canning,  or  proc¬ 
essing  are  nonexempt  activities.  However, 
activities  performed  in  connection  with 
such  operations  on  the  named  aquatic 
products  prior  to  the  addition  of  the 
foreign  Ingredients  are  deemed  exempt 
operations  under  the  applicable  exemp¬ 
tion.  Where  the  commodity  produced 
from  named  aquatic  products  contains 
an  insubstantial  amount  of  products  not 
named  in  the  exemption,  the  operations 
will  be  considered  as  performed  on  the 
aquatic  products  and  handling  and  prep¬ 
aration  of  the  foreign  Ingredients  for 
use  In  the  exempt  operations  will  also 
be  considered  as  exempt  activities. 

§  784.112  Substantial  amounts  of  non- 
aquatic  products;  enforcement  pol¬ 
icy. 

As  an  enforcement  policy  in  applying 
the  principles  stated  in  §§  784.110  and 
784.111,  if  more  than  20  percent  of  a 
cenmnodity  consists  of  products  other 
than  aquatic  products  named  in  section 
13(a)(5)  or  13(b)(4),  the  commodity 
will  be  deemed  to  contein  a  substantial 
amount  of  such  nonaquatic  in*oducts. 

§  784.113  Work  related  to  named  opera- 
tions  performed  in  off-  or  dead- 
season. 

Generally,  during  the  dead  or  inactive 
season  when  operations  named  in  section 
13(a)  (5)  or  13(b)  (4)  are  not  being  per¬ 
formed  on  the  specified  aquatic  forms 
of  life,  etnployees  performing  work  re¬ 
lating  to  the  plant  or  equipment  which 
is  used  in  such  operations  during  the  ac¬ 
tive  seasons  are  not  exempt.  Illustrative 


of  such  employees  are  those  who  repair, 
overhaul,  or  recondition  fishing  equip¬ 
ment  or  processing  or  canning  equipment 
and  machinery  during  the  off-season  pe¬ 
riods  when  fishing,  processing,  or  can¬ 
ning  is  not  going  on.  An  exemption 
provided  for  employees  employed  “in” 
specified  operations  is  plainly  not  in¬ 
tended  to  apply  to  employees  employed 
in  other  activities  during  periods  when 
the  specified  operations  are  not  being 
carried  on,  where  their  work  is  fimc- 
tionally  remote  from  the  actual  conduct 
of  the  operations  for  which  exemption  is 
provided  and  is  unaffected  by  the  natural 
factors  which  the  Congress  relied  on  as 
reason  for  exemption.  The  courts  have 
recognized  these  principles.  See  Maneja 
V.  Waialua.  349  U.S.  254;  Mitchell  v. 
Stinson,  217  F.  2d  210;  Maisonet  v.  Cen¬ 
tral  Coloso,  6  Labor  Cases  (CCH)  par. 
61,337,  2  WH  Cases  753  (D.  P.R.) ; 
Abram  v.  San  Joaquin  Cotton  Oil  Co., 

49  F.  Supp.  393  (S.D.  Calif.),  and 
Heaburg  v.  Independent  Oil  Mill  Inc., 

46  F,  Supp.  751  (W.D.  Tenn.).  On  the 
other  hand  there  may  be  situations 
where  employees  performing  certain  pre¬ 
season  or  postseason  activities  imnoiedi- 
ately  prior  or  subsequent  to  carrying  on 
operatiMis  named  in  section  13(a)  (5)  or 
section  13(b)  (4)  are  properly  to  be  con¬ 
sidered  as  employed  “in”  the  named  op¬ 
erations  becaiise  their  work  is  so  close 
in  point  of  time  and  function  to  the  con¬ 
duct  of  the  named  operations  that  the 
employment  is,  as  a  practical  matter, 
necessarily  and  directly  a  part  of  carry¬ 
ing  on  the  operation  for  which  exemption 
was  intended.  Depending  on  the  facts 
and  circumstances,  this  may  be  true,  for 
example,  of  employees  who  perform  such 
work  as  placing  l^ts  and  other  equip¬ 
ment  in  condition  for  use  at  the  ban¬ 
ning  of  the  fishing  season,  and  taking 
the  necessary  protective  measures  with 
respect  to  such  equipment  which  are  re¬ 
quired  in  coimection  with  termination  of 
the  named  operations  at  the  end  of  the 
season.  Where  such  work  is  integrated 
with  and  is  required  for  the  actual  con¬ 
duct  of  .the  named  operations  on  the 
specified  aquatic  forms  of  life,  and  is 
necessarily  performed  Immediately  be¬ 
fore  or  Immediately  after  such  named 
operations,  the  employees  performing  it 
may  be  considered  as  employed  in  the 
named  operations,  so  as  to  come  within 
the  exemption.  It  should  brkept  in  mind 
that  the  relationship  between  the  work 
of  ail  employee  and  the  named  operations 
which  is  required  for  exemption  is  not 
necessarily  identical  with  the  rdatlon- 
ship  between  such  work  and  the  produc¬ 
tion  of  goods  for  commerce  which  Is 
sufficient  to  establish  its  general  cover¬ 
age  xmder  the  Act.  Thus,  repair,  over¬ 
haul,  and  reconditioning  work  dming 
the  inactive  season  which  does  not  come 
within  the  exemption  is  nevertheless 
closely  related  and  directly  essential  to 
the  production  of  goods  for  commerce 
whi(ffi  U^es  place  during  the  active  sea¬ 
son  and,  therefore,  is  subject  to  the  pro¬ 
visions  of  the  Act  (Farmers’  Reservior 
Co.  V.  McComb,  337  UJS.  755;  Mitchell  v. 
Stinson.  217  F.  2d  210;  Bowie  v.  Gon¬ 
zalez,  117  P.  2d  11;  Weaver  v.  Pittsburgh 
Steamship  Co.,  153  P.  2d  597,  cert.  den. 
328  UJS.  858). 
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§  784.114  Application  of  exemptions  on 
a  workweek  basis. 

The  general  rule  that  the  unit  of  time 
to  be  used  in  determining  the  applica¬ 
tion  of  the  exemption  to  an  employee  is 
the  workweek  (see  Overnight  Motor 
Transportation  Co.  v.  Missel,  316  U.S. 
572;  Mitchell  v.  Stinson,  217  F.  2d  210; 
Mitchell  V.  Himt,  263  P,  2d  913;  Puerto 
Rico  Tobacco  Marketing  Co-op.  Ass’n.  v. 
McComb,  181  P.  2d  697) .  Thus,  the  work¬ 
week  is  the  unit  of  time  to  be  taken  as 
the  standard  in  determining  the  appli¬ 
cability  to  an  employee  of  section  13(a) 

(5)  or  section  13(b)  (4)  (Mitchell  v.  Stin¬ 
son,  supra).  An  emidoyee’s  workweek  is 
a  fixed  and  regiilarly  recurring  period  of 
168  hours — seven  consecutive  24 -hour 
periods.  It  may  begin  at  any  hour  of  any 
day  set  by  the  employer  and  need  ncA 
coincide  with  the  calendar  week.  Once 
the  workweek  has  been  set  it  commences 
each  succeeding  week  on  the  same  day 
and  at  the  same  hoiu-.  Changing  the 
workweek  for  the  purpose  of  escaping 
the  requirements  of  the  Act  is  not  per¬ 
mitted.  If  in  any  workweek  an  employee 
does  only  exempt  work  he  is  exempt  from 
the  wage  and  hours  provisions  of  the  Act 
during  that  workweek,  irrespective  of 
the  nature  of  his  work  in  any  other  work¬ 
week  or  workweeks.  An  employee  may 
thus  be  exempt  in  one  workweek  and  not 
the  next  (see  Mitchell  v.  Stinson,  supra) . 
But  the  burden  of  effecting  segregation 
between  exempt  and  nonexempt  work  as 
between  particular  workweeks  is  on  the 
employer  (see  Tobin  v.  Blue  Channel 
Corp.,  198  P.  2d  245) . 

§  784.115  Exempt  and  noncovered  work 
performed  during  the  workweek. 

The  wage  and  hours  requirements  of 
the  Act  do  not  apply  to  any  employees 
during  any  workweek  in  which  a  portion 
of  his  activities  falls  within  section 
13(a)  (5)  if  no  part  of  the  remainder  of 
his  activities  is  covered  by  the  Act.  Sim¬ 
ilarly,  the  overtime  requirements  are  in¬ 
applicable  in  any  workweek  in  which  a 
portion  of  an  employee’s  activities  falls 
within  section  13(b)  (4)  if  no  part  of  the 
remainder  of  his  activities  is  covered  by 
the  Act.  Covered  activities  for  purposes 
of  the  above  statements  mean  engage¬ 
ment  in  commerce,  or  in  the  produc¬ 
tion  of  goods  for  commerce,  or  in  an 
occupation  closely  related  or  directly 
essential  to  such  production  or  employ¬ 
ment  in  an  enterprise  engaged  in  com¬ 
merce  or  in  the  production  of  goods  for 
commerce,  as  explained  in  §§  784.17 
through  784.19. 

§  784.116  Exempt  and  nonexempt  work 
in  the  same  workweek. 

Where  an  employee,  during  any  work¬ 
week,  performs  work  that  is  exempt  un¬ 
der  section  13(a)(5)  or  13(b)(4),  and 
also  performs  nonexempt  work,  some 
part  of  which  is  covered  by  the  Act,  the 
exemption  will  be  deemed  inapplicable 
unless  the  time  spent  in  performing  non¬ 
exempt  work  during  that  week  is  not 
substantial  in  amoimt.  For  enforcement 
purposes,  nonexempt  work  will  be  con¬ 
sidered  substantial  in  amoimt  if  more 
than  20  percent  of  the  time  worked  by 
the  employee  in  a  given  workweek  is  de¬ 


voted  to  such  work  (see  Mitchell  v.  Stin¬ 
son,  217  F.  2d  210).  Where  exempt  and 
nonexempt  work  is  performed  during  a 
workweek  by  an  employee  and  is  not  or 
cannot  be  segregated  so  as  to  permit 
separate  measurement  of  the  time  spent 
in  each,  the  employee  will  not  be  exempt 
(see  Tobin  v.  Blue  Channel  Corp.,  198  P. 

2d  245;  Walling  v.  Public  Quick  Freezing 
and  Cold  Storage  Co.,  62  F.  Supp.  924) . 

§  784.117  Combinations  of  exempt  work. 

The  combination  of  exempt  work  un¬ 
der  sections  13(a)(5)  and  13(b)(4),  or 
of  one  of  these  sections  with  exempt 
work  under  another  section  of  the  Act, 
is  permitted.  Where  a  part  of  an  em¬ 
ployee’s  covered  work  in  a  workweek  is 
exempt  under  section  13(a)  (5)  and  the 
remainder  is  exempt  under  another  sec¬ 
tion  which  grants  sm  exemption  from 
the  minimum  wage  and  overtime  provi¬ 
sions  of  the  Act,  the  wage  and  hours  re¬ 
quirements  are  not  applicable.  If  the 
scope  of  the  exemption  is  not  the  same, 
however,  the  exemption  applicable  to  the 
employee  is  that  provided  by  whichever 
exemption  provision  is  more  limited  in 
scope  unless,  of  course,  the  time  spent 
in  performing  work  which  is  nonexempt 
under  the  broader  exemption  is  not  sub¬ 
stantial.  For  example,  an  employee  may 
devote  part  of  his  workweek  to  work 
within  section  13(b)  (4)  and  Uie  re¬ 
mainder  to  work  exempt  from  both  the 
minimum  wage  and  overtime  require¬ 
ments  under  another  section  of  the  Act. 
In  such  a  case  he  must  receive  the  min¬ 
imum  wage  but  is  not  required  to  receive 
time  and  one-half  for  his  overtime  work 
during  that  week  (Cf.  Mitchell  v.  Myrtle 
Grove  Packing  Co.,  350  U.S.  891;  Tobin 
V.  Blue  Charmel  Corp.,  198  F,  2d  245). 
Each  activity  is  tested  separately  under 
the  applicable  exemption  as  though  it 
were  the  sole  activity  of  the  employee  for 
the  whole  workweek  in  question.  Unless 
the  employee  meets  all  the  requirements 
of  each  exemption  a  combination  exemp¬ 
tion  would  not  be  available. 

General  Character  and  Scope  of  the 
Section  13(a)  (5)  Exemption 

§  784.118  'The  exemption  is  intended  for 
work  affected  by  natural  factors. 

As  indicated  by  the  legislative  history, 
the  purpose  of  the  section  13(a)  (5) 
exemption  is  to  exempt  from  the  mini¬ 
mum  wage  and  overtime  provisions  of  the 
Act  employment  in  those  activities  in  the 
fishing  industry  that  are  controlled  or 
materially  affected  by  natural  factors  or 
elements,  such  as  the  vicissitudes  of  the 
weather,  the  changeable  conditions  of 
the  water,  the  run  of  the  catch,  and  the 
perishability  of  the  products  obtained  (83 
Cong.  Rec.  7408,  7443;  S.  Rep.  No.  145, 
p.  33  on  H.R.  3935,  87th  Cong.,  first  ses¬ 
sion;  Fleming  v.  Hawkeye  Pearl  Button 
Co.,  113  F.  2d  52;  Walliitg  v.  Haden,  153 
F.  2d  196,  certiorari  denied  328  UB.  866) . 

§  784.119  Effect  of  natural  factors  on 
named  operations. 

’The  various  activities  enumerated  in 
section  13(a)(5) — the  catching,  taking, 
prop>agating,  harvesting,  cultivating,  or 
fa.-ming  of  aquatic  forms  of  animal  or 
vegetable  life  as  well  as  “the  going  to  and 


returning  from  work’’  are  materially  con¬ 
trolled  and  affected  by  the  natural  ele¬ 
ments.  Similarly,  the  activities  of  “first 
processing,  canning,  or  packing  of  such 
marine  products  at  sea  as  an  incident  to. 
or  in  conjunction  with,  such  fishing  oper¬ 
ations’’  are  subject  to  the  natural  factm's 
mentioned  above.  The  “loading  and  un¬ 
loading’’  of  such  aquatic  products  when 
performed  at  sea  are  also  subject  to  the 
natural  forces. 

§  784.120  Application  of  exemption  to 

‘‘offshore^’  activities  in  general. 

The  expression  “offshore  activities”  is 
used  to  describe  the  category  of  named 
operations  pertaining  to  the  acquisition 
from  nature  of  aquatic  forms  of  animal 
and  vegetable  life.  As  originally  enacted 
in  1938,  section  13(a)(5)  exempted  not 
only  employees  employed  in  such  “off¬ 
shore”  or  “trip”  activities  but  also  em¬ 
ployees  employed  in  related  activities  on 
shore  which  were  similarly  affected  by 
the  natural  factors  previously  discussed 
(see  §  784.103,  and  Fleming  v.  Hawkeye 
Pearl  Button  Co.,  113  F.  2d  52) .  However, 
the  intent  of  the  1961  amendments  to  the 
Act  was  to  remove  from  the  exemption 
the  so-called  onshore  activities  and 
“leave  the  exemption  applicable  to  ‘off¬ 
shore’  activities  connected  with  the  pro¬ 
curement  of  the  aquatic  products”  (S. 
Rep.  145,  87th  Cong.,  first  session,  p.  33) . 
Despite  its  comprehensive  reach  (see 
§§  784.105  and  784.106),  the  exemption, 
like  the  similar  exemption  in  the  Act  for 
agriculture,  is  “meant  to  apply  only”  to 
the  activities  named  in  the  statute  (see 
Maneja  v.  Waialua,  349  U.S.  254;  Farm¬ 
ers  Reservoir  Co.  v.  McComb,  337  U.S. 
755). 

§  784.121  Exempt  fisheries  operations. 

Employees  engaged  in  the  named  op¬ 
erations,  such  at  “catching”  or  “taking,” 
are  clearly  exempt.  As  indicated  in 
§  784.106,  employees  engaged  in  activities 
that  are  “directly  and  necessarily  a  part 
of”  an  enumerated  operation  are  also 
exempt  (Mitchell  v.  Trade  Winds,  Inc., 
289  F.  2d  278).  ’The  “catching,  taking, 
propagating,  harvesting,  cultivating,  or 
faring”  of  the  various  forms  of  aquatic 
life  includes  not  only  the  actual  per¬ 
formance  of  the  actMties,  but  also  the 
usual  duties  inherent  in  the  occupations 
of  those  who  perform  the  activities. 
’I'hus,  the  fisherman  who  is  engaged  in 
“catching”  and  “taking”  must  see  to  it 
that  hjs  lines,  nets,  seines,  traps,  and 
other  equipment  are  not  fouled  and  are 
in  working  order.  He  may  also  have  to 
mend  or  replace  his  lines  or  net  or  repair 
or  construct  Ifis  traps.  Such  activities  are 
an  integral  part  of  the  operations  of 
“catching”  and  “taking”  of  an  aquatic 
product. 

§  784.122  Operations  performed  as  an 
integrated  part  of  fishing. 

Certain  other  activities  performed  on  a 
fishing  vessel  in  connection  with  named 
operations  are,  functidnally  and  as  a 
practical  matter,  directly  and  necessarily 
a  part  of  such  operations.  For  example, 
maintenance  work  performed  by  mem¬ 
bers  of  the  fishing  crew  during  the  course 
of  the  trip  on  the  fishing  boat  would 
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necessarily  be  a  part  of  the  fishing  opera¬ 
tion,  since  the  boat  itself  is  as  much  a 
fishing  instrument  as  the  fishing  rods  or 
nets.  Similarly,  work  required  on  the 
vessel  to  keep  in  good  operating  condi¬ 
tion  any  equipment  used  for  processing, 
canning,  or  packing  the  named  aquatic 
products  at  sea  is  so  necessary  to  the  con¬ 
duct  of  such  operations  that  it  must  be 
considered  a  part  of  them  and  exempt. 

§  784.123  Operations  performed  on  fish¬ 
ing  equipment. 

On  the  principle  stated  in  §  784.122,  the 
replacement,  repair,  mending,  or  con¬ 
struction  of  the  fisherman’s  equipment 
Ijerformed  at  the  place  of  the  fishing 
operation  would  be  exempt.  Such  activi¬ 
ties  performed  in  contemplation  of  the 
trip  are  also  within  the  exemption  if  the 
work  is  so  closely  related  both  in  point 
of  time  and  function  to  the  acquisition 
of  the  aquatic  life  that  it  is  really  a  part 
of  the  fishing  operation  or  of  “going 
to  *  •  *  work.”  For  example,  under  ap¬ 
propriate  facts,  the  repair  of  the  nets,  or 
of  the  vessel,  or  the  building  of  fish  trap 
frames  on  the  shore  immediately  prior 
to  the  opening  of  the  fishing  season 
would  be  within  the  exemption.  Activi¬ 
ties  at  the  termination  of  a  fishing  trip 
which  are  similarly  related  in  time  and 
function  to  the  actual  conduct  of  fish¬ 
ing  operations  or  “returning  from  work” 
may  be  within  the  exemption  on  like 
principles.  Similarly,  the  fact  that  the 
exemption  is  intended  generally  for  “off¬ 
shore”  activities  does  not  mean  that  it 
may  not  apply  to  employment  in  other 
activities  performed  on  shore  which  are 
so  integrated  with  the  conduct  of  actual 
fishing  operations  and  functionally  so 
necessary  thereto  that  the  employment 
is,  in  practical  effect,  directly  and  neces¬ 
sarily  a  part  of  the  fishing  operations  for 
which  the  exemption  is  intended.  In  such 
circumstances  the  exemption  will  apply, 
for  example,  to  an  employee  employed  by 
a  vessel  owner  to  watch  the  fishing  vessel, 
its  equipment,  and  the  catch  when  it 
comes  to  port,  check  the  mooring  lines, 
operate  bilge  pumps  and  heating  and 
cooling  systems  on  the  vessel,  and  assist 
in  the  loading  and  imloading  of  the  fish¬ 
ing  equipment  and  the  catch.  Work  of  the 
kinds  referred  to  may  be  exempt  when 
performed  by  the  fisherman  himself  or 
by  some  other  employee  of  the  fishing 
organization.  However,  the  exemption 
would  not  apply  to  employees  of  a  manu¬ 
facturer  of  supplies  or  to  employees  of 
independent  shops  which  repair  boats 
and  equipment.  (Dize  v.  Maddrix,  144 
F.  2d  584,  affirmed  324  U.S.  697) . 

§  784.124  Going  to  and  returning  from 
work. 

The  phrase  “including  the  going  to 
and  returning  from  work”  relates  to  the 
preceding  named  operations  which  per¬ 
tain  to  the  procuring  and  appropriation 
of  seafood  and  other  forms  of  aquatic  life 
from  nature.  The  expression  obviously 
includes  the  time  spent  by  fishermen  and 
others  who  go  to  and  from  the  fishing 
grounds  or  other  locations  where  the 
aquatic  life  is  reduced  to  possession.  If 
going  to  work  requires  fishermen  to  pre¬ 
pare  and  carry  ^e  equipment  required 


for  the  fishing  operation,  this  would  be 
included  within  the  exemption.  In  per¬ 
forming  such  travel  the  fishermen  may  be 
required  to  row,  guide  or  sail  the  boat  or 
otherwise  assist  in  its  operation.  Sim¬ 
ilarly,  if  an  employee  were  digging  for 
clams  or  other  shellfish  or  gathering  sea¬ 
weed  on  the  sand  or  rocks  it  might  be 
necessary  to  drive  a  truck  or  other  ve¬ 
hicle  to  reach  his  destination.  Such  ac¬ 
tivities  are  exempt  within  the  meaning  of 
this  language.  However,  the  phrase  does 
not  apply  to  employees  who  are  not  em¬ 
ployed  in  the  activities  involved  in  the 
acquisition  of  aquatic  animal  or  vegeta¬ 
ble  life,  such  as  those  going  to  or  return¬ 
ing  from  work  at  processing  or  refrigera¬ 
tor  plants  or  wholesale  establishments. 

§  784.125  Loading  and  unloading. 

The  term  “loading  and  unloading”  ap¬ 
plies  to  activities  connected  with  the  re¬ 
moval  of  aquatic  products  from  the 
fishing  vessel  and  their  initial  movement 
to  markets  or  processing  plants.  The 
term,  however,  is  not  without  limitation. 
The  statute  by  its  clear  language  makes 
these  activities  exempt  only  when  per¬ 
formed  by  any  employee  employed  in  the 
procurement  activities  enumerated  in 
section  13(a)  (5).  This  limitation  is  con¬ 
firmed  by  the  legislative  history  of  the 
1961  amendments  which  effectuated  this 
change  in  the  application  of  this  term  (S. 
Rep.  145,  87th  Cong.,  first  session,  p.  33) . 
Consequently,  members  of  the  fishing 
crew  engaged  in  loading  and  unloading 
the  catch  of  the  vessel  to  another  vessel 
at  sea  or  at  the  dockside  would  be  en¬ 
gaging  in  exempt  activities  within  the 
meaning  of  section  13(a)(5).  On  the 
other  hand,  dock  workers  performing  the 
same  kind  of  tasks  would  not  be  within 
the  exemption. 

§  784.126  Operation  of  the  fishing 
vessel. 

In  extending  the  minimiun  wage  to 
seamen  on  American  vessels  by  limiting 
the  exemption  from  minimum  wages  and 
overtime  provided  by  section  13(a)  (12) 
of  the  Act  to  “any  employee  employed 
as  a  seaman  on  a  vessel  other  than  an 
American  vessel”,  and  at  the  same  time 
extending  the  minimiun  wage  to  “on¬ 
shore”  but  not  “offshore”  (derations  con¬ 
cerned  with  aquatic  products,  the  Con¬ 
gress,  in  the  1961  amendments  to  the 
Act,  did  not  indicate  any  intent  to  re¬ 
move  the  crews  of  fishing  vessels  en¬ 
gaged  in  operations  named  in  section 
13(a)(5)  from  the  exemption  provided 
by  that  section.  The  exemption  provided 
by  section  13(a)  (12),  above  noted,  and 
the  general  exemption  in  section  13(b) 
(6)  from  overtime  for  “any  employee  em¬ 
ployed  as  a  seaman”  (whether  or  not 
on  an  American  vessel)  apply,  in  gen¬ 
eral  to  employees,  working  ab^rd  ves¬ 
sels,  whose  services  are  rendered  pri¬ 
marily  as  an  aid  to  navigation.  It 
appears,  however,  that  it  is  not  the  cus¬ 
tom  or  practice  in  the  fishing  industry 
for  a  fishing  vessel  to  have  two  crews; 
namely,  a  fishing  crew  whose  duty  it  is 
primarily  to  fish  and  to  perform  other 
duties  incidental  thereto  and  a  naviga¬ 
tional  crew  whose  duty  it  is  primarily 
to  operate  the  boat.  Where,  as  is  the 


typical  situation,  there  is  but  one  crew 
which  performs  all  these  functions,  the 
section  13(a)  (5)  exemption  would  apply 
to  its  members.  For  a  further  explana¬ 
tion  of  the  seaman’s  exemption,  see  Part 
783  of  this  chapter. 

§  784.127  Office  and  clerical  employ¬ 
ees  under  section  13(a)  (5). 

Office  and  clerical  employees,  such  as 
bookkeepers,  stenographers,  typists,  and 
others  who  perform  general  office  work 
of  a  firm  engaged  in  operating  fishing 
boats  are  not  for  that  reason  within  the 
section  13(a)(5)  exemption.  Under  the 
principles  stated  in  §  784.106,  their  gen¬ 
eral  office  activities  are  not  a  part  of  any 
of  the  named  operations  even  when  they 
are  selling,  taking,  and  putting  up  orders, 
or  recording  sales,  taking  cash  or  making 
telephone  connections  for  customer  or 
dealer  calls.  Employment  in  the  specific 
activities  enumerated  in  the  preceding 
sentence  would  ordinarily,  however,  be 
exempt  under  section  13(b)(4)  since 
such  activities  constitute  “marketing”  or 
“distributing”  within  the  meaning  of 
that  exemption  (see  §  784.153) .  In  cer¬ 
tain  circumstances,  office  or  clerical  em¬ 
ployees  may  come  within  the  section  13 
(a)  (5)  exemption.  If,  for  example,  it  is 
necessary  to  the  conduct  of  the  fishing 
operations  that  such  employees  accom¬ 
pany  a  fishing  expedition  to  the  fishing 
grounds  to  perform  certain  work  re¬ 
quired  there  in  connection  with  the 
catch,  their  employment  under  such  cir¬ 
cumstances  may,  as  a  practical  matter, 
be  directly  and  necessarily  a  part  of  the 
operations  for  which  exemption  was  in¬ 
tended,  in  which  event  the  exemption 
would  apply  to  them. 

First  Processing,  Canning,  or  Packing 

OF  Marine  Products  Under  Section 

13(a)(5) 

§  784.128  Requirements  for  exemption 
of  first  processing,  etc.,  at  sea. 

A  complete  exemption  from  minimum 
and  overtime  wages  is  provided  by  sec¬ 
tion  13(a)  (5)  for  employees  employed  in 
the  operations  of  first  processing,  can¬ 
ning,  or  packing  of  marine  products  at 
sea  as  an  incident  to,  or  in  conjunction 
with  “such”  fishing  operations — that  is, 
the  fishing  operations  of  the  fishing  ves¬ 
sel  (S.  Rep.  145,  87th  Cong.,  first  ses¬ 
sion,  p.  33).  To  qualify  under  this  part 
of  the  exemption,  there  must  be  a  show¬ 
ing  that  (a)  the  work  of  the  employees 
is  such  that  they  are,  within  the  mean¬ 
ing  of  the  Act,  employed  in  one  or  more 
of  the  named  operations  of  first  process¬ 
ing,  canning,  or  packing,  (b)  such  oper¬ 
ations  are  performed  as  an  incident  to, 
or  in  conjunction  with,  fishing  opera¬ 
tions  of  the  vessel,  (c)  such  operations 
are  performed  at  sea,  and  (d)  such  op¬ 
erations  are  performed  on  the  marine 
products  specified  in  the  statute. 

§  784.129  “Marine  products”. 

The  marine  products  which  form  the 
bas^  of  the  exemption  are  the  “fish, 
shellfish,  Crustacea,  sponges,  seaweeds, 
or  other  aquatic  forms  of  animal  and 
vegetable  life”  mentioned  in  section 
13(a)(5).  The  exemption  contemplates 
aquatic  products  currently  or  recently 
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acquired  and  in  the  form  obtained  from 
the  sea,  since  the  language  of  the  ex¬ 
emption  clearly  indicates  the  named  op¬ 
erations  of  first  processing,  canning,  or 
packing  must  be  performed  “at  sea”  and 
“as  an  incident  to  or  in  conjimction 
with”,  fishing  operations.  Also,  such 
“marine  products”  are  limited  to  aquatic 
forms  of  “life.” 

§  784.130  “Al  sea.” 

The  “at  sea”  requirement  must  be  con¬ 
strued  in  context  and  in  such  manner 
as  to  accomplish  the  statutory  objective. 
The  section  13(a)  (5)  exemption  is  for 
the  “catching,  taking,  propagating,  har¬ 
vesting,”  etc.,  of  “aquatic  forms  of  ani¬ 
mal  and  vegetable  life.”  There  is  no  lim¬ 
itation  as  to  where  these  activties  must 
take  place  other  than,  as  the  legislative 
history  indicates,  that  they  are  “off¬ 
shore”  activities.  Since  the  purpose  of 
the  1961  amendments  is  to  exempt -the 
“first  processing,  canning,  or  packing 
such  marine  products  at  sea  as  an  inci¬ 
dent  to,  or  in  conjunction  with,  such 
fishing  operations,”  it  would  frustrate 
this  objective  to  give  the  phrase  “at  sea” 
a  tech^cal  or  special  meaning.  For  ex¬ 
ample,  to  define  “at  sea”  to  include  only 
bodies  of  water  subject  to  the  ebb  and 
flow  of  the  tides  or  to  saline  waters 
would  exclude  the  Great  Lakes  which  ob¬ 
viously  would  not  comport  with  the  leg¬ 
islative  intent.  On  the  other  hand,  one 
performing  the  named  activities  of  first 
processing,  canning,  or  packing  within 
the  limits  of  a  port  or  harbor  is  not 
performing  them  “at  sea”  within  the 
meaning  of  the  legislative  intent  al¬ 
though  the  situs  of  performance  is  sub¬ 
ject  to  tidewaters.  In  any  event  it  would 
not  appear  necessary  to  draw  a  precise 
line  as  to  what  constitutes  “at  sea”  op¬ 
erations,  for,  as  a  practical  matter,  such 
first  processing,  canning,  or  packing  op¬ 
erations  are  those  closely  connected  with 
the  physical  catching  of  the  fish  and 
are  performed  on  the  fishing  vessel 
shortly  or  immediately  following  the 
“catching”  and  “taking”  of  the  fish. 

§  784.131  an  incident  to,  or  in  con¬ 
junction  with**,  fishing  operations. 

The  statutory  language  makes  clear 
that  the  “first  processing,  canning,  or 
packing,”  tmlike  the  other  named  oper¬ 
ations  “catching,  taking,  propagating, 
harvesting,  cultivating,  or  famodng”  are 
not  exonpt  (derations  in  and  of  th«n- 
selves.  They  are  exempt  only  when  per¬ 
formed  “as  an  incident  to,  or  in  conjunc¬ 
tion  with  such  fishing  oiierations”  (see 
Farmers  Reservoir  Co.  v.  McComb,  337 
UJS.  755).  It  Is  apparent  from  the  con¬ 
text  that  the  language  “such  fishing 
operations”  refers  to  the  principal  named 
<^)erati(ms  of  “catching,  taking,  pn^- 
gating,  harvesting,  cultivating,  or  farm¬ 
ing”  as  performed  by  the  fishermen  or 
fishing  vessel  (compare  Bowie  v.  Gcm- 
zales,  117  F.  2d  11).  Therrfore  to  be 
“an  incident  to,  or  in  conjunction  with 
such  fishing  operations”,  the  first  proc¬ 
essing,  canning,  or  packing  must  take 
place  upon  the  vessel  that  is  engaged  in 
the  physical  catching,  taking,  etc.,  of  the 
fish.  Tlfis  is  made  abundantly  clear  by 
the  legislative  history.  In  Senate  Report 


I^.  145,  87th  Congress,  first  session,  at 
page  33,  it  pointed  out: 

For  the  same  reasons,  there  was  included  In 
section  13(a)  (5)  as  amended  by  the  bill  an 
exemption  fm*  the  “first  processing,  canning, 
or  packing"  of  marine  products  “at  sea  as 
an  incident  to,  or  in  conjunction  with  such 
fishing  operations."  The  purpose  of  this  addi¬ 
tional  provision  is  to  make  certain  that  the 
Act  will  be  uniformly  applicable  to  all  em¬ 
ployees  on  the  fishing  vessel  Including  those 
employees  on  the  vessel  who  may  be  engaged 
In  these  activities  at  sea  as  an  Incident  to  the 
fishing  operations  conducted  by  the  vessel. 

In  accordance  with  this  purpose  of  the 
section,  the  exemption  is  available  to  an 
employee  on  a  fishing  vessel  who  is  en¬ 
gaged  in  first  processing  fish  caught  by 
fishing  employees  of  that  same  fishing 
vessel;  it  would  not  be  available  to  sucli 
an  employee  if  some  or  all  of  the  fish 
being  processed  were  obtained  from  other 
fishing  vessels,  regardless  of  the  relation¬ 
ship,  financial  or  otherwise,  between  such 
vessels  (cf.  Mitchell  v.  Hunt,  263  F.  2d 
913;  Farmers  Reservoir  Co.  v.  McCconb, 
337  UJS.  755). 

§784.132  Tlie  exempt  operations. 

The  final  requirement  is  that  the  em¬ 
ployee  on  the  fishing  vessel  must  be  em¬ 
ployed  in  “the  first  processing,  canning, 
or  packing”  of  the  marine  products.  The 
meaning  and  scope  of  these  operations 
when  performed  at  sea  as  an  incident  to 
the  fishing  operations  of  the  vessel  are 
set  forth  in  SS  784.133  to  784.135.  To  be 
“employed  in”  such  operations  the  em¬ 
ployee  must,  as  previously  explained  (see 
{§  784.106  and  784.121),  be  engaged  in 
work  which  is  clearly  part  of  the  named 
activity. 

§784.133  “First  processing.** 

Processing  connotes  a  change  from 
the  natural  state  of  the  marine  product 
and  first  processing  would  constitute  the  _ 
first  (H>eration  or  series  of  continuous' 
operations  that  affectuate  this  change. 
It  appears  that  the  first  processing  oper¬ 
ations  ordinarily  performed  on  the  fish¬ 
ing  vessels  at  sea  consist  for  the  most 
part  of  eviscerating,  removal  of  the  gills, 
beheading  certain  fish  that  have  large 
heads,  and  the  removal  of  the  scall(v 
from  its  shell.  Icing  or  freezing  opera¬ 
tions,  which  ordinarily  immediately  fol¬ 
low  these  operations,  would  also  consti¬ 
tute  an  inte^al  part  of  the  first  process¬ 
ing  (^rations,  as  would  such  activities 
as  filleting,  cutting,  scaling,  or  salting 
when  performed  as  part  of  a  continuous 
series  of  (^rations.  Enmlojrment  aboard 
the  fishing  vessel  in  freezing  operations 
thus  performed  is  within  the  exemption 
if  the  first  processing  of  which  it  is  a 
part  otherwise  meets  the  conditions  of 
section  13(a)(5),  notwithstanding  the 
transfer  by  the  1961  amendments  of 
“freezing”,  as  such,  from  this  exemption 
to  the  exemption  from  overtime  only  pro¬ 
vided  by  section  13(b)  (4) .  Such  prelim¬ 
inary  operations  as  cleaning,  washing, 
and  grading  of  the  marine  products, 
though  not  exonpt  as  first  processing 
since  they  effect  no  change,  would  be 
exempt  as  part  of  first  processing  when 
done  in  preparation  for  the  first  process¬ 
ing  operation  described  above  including 


freezing.  The  same  would  be  true  with 
respect  to  the  removal  of  the  waste 
products  resulting  from  the  above  de¬ 
scribed  operations  on  board  the  fishing 
vessel. 

§  784.134  **Canning.** 

The  term  “canning”  was  defined  in  the 
legislative  history  of  the  1949  amend¬ 
ments  (House  (Conference)  Report  No. 
1453,  81st  Cong.,  first  session;  95  Cong. 
Rec.  14878,  14932-33),  These  amend¬ 
ments  made  the  “canning”  of  marine 
products  or  byproducts  exempt  from 
overtime  only  under  a  separate  exemp¬ 
tion  (section  13(b)(4)),  and  subject  to 
the  minimum  wage  requirements  of  the 
Act  (see  §  784.136  et  seq.) .  The  same 
meaning  will  be  accorded  to  “canning” 
in  section  13(a)(5)  as  in  section  13 
(b)  (4)  (see  §  784.142  et  seq.)  subject,  of 
course,  to  the  limitations  necessarily  im¬ 
posed  by  the  context  in  which  it  is  f  oimd. 
In  other  words,  although  certain  opera¬ 
tions  as  described  in  §  784.142  et  seq. 
qualify  as  canning,  they  are,  neverthe¬ 
less,  not  exempt  under  section  13(a)(5) 
imless  they  are  performed  on  marine 
products  by  employees  of  the  fishing 
vessel  at  sea  as  an  incident  to,  or  in 
conjunction  with,  the  fishing  operations 
of  the  vessel. 

§  784.135  “Packing.** 

The  packing  of  the  various  named 
marine  products  at  sea  as  an  incident  to, 
or  in  conjuncticm  with,  the  fishing  op¬ 
erations  of  the  vessel  is  an  exempt  opera¬ 
tion.  The  term  “packing”  refers  to  the 
placing  of  the  named  product  in  con¬ 
tainers,  such  as  boxes,  crates,  bags,  and 
barrels.  Activities  such  as  washing,  grad¬ 
ing,  sizing,  and  placing  layers  of  crushed 
ice  in  the  containers  are  deemed  a  part 
of  packing  when  performed  as  an  inte¬ 
gral  part  of  the  packing  operation.  The 
packing  operation  may  be  a  simple  or 
ccHnplete  and  complex  operation  depend¬ 
ing  upon  the  nature  of  the  marine  prod¬ 
uct,  the  length  of  time  out  and  the 
facilities  aboard  the  vessel.  Where  the 
fishing  trip  is  of  short  duration,  the  pack¬ 
ing  operation  may  amoimt  to  no  more 
than  the  simple  operation,  of  packing 
the  product  in  chipped  or  crushed  ice  in 
wooden  boxes,  as  in  the  case  of  shrimp, 
or  placing  the  product  in  wooden  boxes 
and  covering  with  seaweed  as  in  the  case 
of  lobsters.  Where  the  trips  are  of  long 
duration,  as  for  several  weeks  or  more, 
the  packing  operations  on  fishing  ves¬ 
sels  with  the  proper  equipment  some¬ 
times  are  Integrated  with  first  processing 
operatkms  so  that  together  these  opera¬ 
tions  amount  to  readying  the  product  in 
a  mai^etable  form.  For  example,  in  the 
case  of  shrimp,  the  combined  operations 
may  consist  of  the  following  series  of  op¬ 
erations — washing,  grading,  sizing,  plac¬ 
ing  in  5-pound  boxes  already  labeled  for 
direct  marketing,  placing  in  trays  with 
other  boxes,  loading  into  a  quick  freezer 
locker,  removing  after  freezing,  empty¬ 
ing  the  box.  glazing  the  contents  with  a 
8m:ay  of  fresh  water,  replacing  the  box, 
putting  them  in  50-pound  master  cartons 
and  finally '  stowing  in  refrigerated 
locker. 
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General  Character  and  Scope  of  the 
Section  13(b)  (4)  Exebaption 

§  784.136  “Shore”  activities  exempted 
under  section  13(b)  (4). 

Section  13(b)(4)  provides  an  exemp¬ 
tion  from  the  overtime  but  not  from  the 
rninimiim  wage  provisions  of  the  Act  for 
“any  employee  employed  in  the  canning, 
processing,  marketing,  freezing,  curing, 
storing,  packing,  for  shipment,  or  dis¬ 
tributing’’  aquatic  forms  of  animal  and 
vegetable  life  or  any  byproducts  thereof. 
Originally,  all  these  operations  were  con¬ 
tained  in  the  exemption  provided  by  sec¬ 
tion  13(a)  (5)  but,  as  a  result  of  amend¬ 
ments,  first  “canning”,  in  1949,  and  then 
the  other  operations  in  1961,  were  trans¬ 
ferred  to  section  13(b)  (4).  (See  the  dis¬ 
cussion  in  §S  784.102  to  784.105.)  These 
activities  are  “shore”  activities  and  in 
general  have  to  do  with  the  movement  of 
the  perishable  aquatic  products  to  a  non- 
perishable  state  or  to  points  of  consump¬ 
tion  (S.  Kept.  145,  87th  Cong.,  first  ses¬ 
sion,  p.  33). 

§  784.137  Relationship  of  exemption  to 
exemption  for  “offshore”  activities. 

The  reasons  advanced  for  exemption 
of  employment  in  “shore”  operations, 
now  listed  in  section  13(b)(4),  at  the 
time  of  the  adoption  of  the  original  ex¬ 
emption  in  1938,  had  to  do  with  the  diffi¬ 
culty  of  regulating  hours  of  work  of  those 
whose  operations,  like  those  of  fishermen, 
were  stated  to  be  governed  by  the  time, 
size,  availability  and  perishability  of  the 
catch,  all  of  which  were  considered  to  be 
affected  by  natural  factors  that  the  em¬ 
ployer  could  not  control  (see  83  Cong. 
Rec.  7408,  7422,  7443).  The  intended 
limited  scope  of  the  exemption  in  this 
respect  was  not  changed  by  transfer  of 
the  “shore”  activities  from  section  13(a) 
(5)  to  section  13(b)(4).  ’The  exemption 
of  employment  in  these  “shore”  opera¬ 
tions  may  be  considered,  therefore,  as 
intended  to  implement  and  supplement 
the  exemption  for  emplosmient  in  “off¬ 
shore”  operations  provided  by  section 
13(a)(5),  by  exempting  from  the  hours 
provisions  of  the  Act  employees  employed 
in  those  “shore”  activities  which  are  nec¬ 
essarily  somewhat  affected  by  the  same 
natural  factors.  These  “shore”  activities 
are  affected  primarily,  however,  by  fiuc- 
tuations  in  the  supply  of  the  product  or 
by  the  necessity  for  consumption  or  pres¬ 
ervation  of  such  products  before  spoilage 
occurs  (see  Fleming  v.  Hawkeye  Pearl 
Button  Co.,  113  F.  2d  52;  cf.  McComb  v. 
Consolidated  Plshefles,  174  F.  2d  74) . 

§  784.138  Perishable  state  of  the  aquatic 
product  as  affecting  exemption. 

(a)  Activities  performed  after  con¬ 
version  of  an  aquatic  product  to  a  non- 
perishable  state  cannot  form  the  basis 
for  application  of  the  section  13(b)(4) 
exemption  unless  the  subsequent  opera¬ 
tion  is  so  integrated  with  Uie  perform¬ 
ance  of  exempt  operations  on  the  aquatic 
forms  of  animal  and  vegetable  life  men¬ 
tioned  in  the  section  that  functionally 
and  as  a  practical  matter  it  must  be  con¬ 
sidered  a  part  of  the  operations  for 
which  ex^ption  was  intended.  The  ex¬ 
emption  is,  consequently,  not  available 


for  the  handling  or  shipping  of  nonper¬ 
ishable  products  by  an  employer  except 
where  done  as  a  part  of  named  opera¬ 
tions  commenced  on  the  product  when  it 
was  in  a  perishable  state.  ’Thus,  em¬ 
ployees  of  dealers  in  or  distributors  of 
such  nonperishable  products  as  fish  oil 
and  fish  meal,  or  canned  seafood,  are  not 
within  the  exemption.  Similarly,  there  is 
no  basis  for  application  of  the  exemption 
to  employees  employed  in  further  proc¬ 
essing  of  or  manufacturing  operations  on 
products  previously  rendered  nonperish¬ 
able,  such  as  refining  fish  oil  or  handling 
fish  meal  in  connection  with  the  manu¬ 
facture  of  feeds.  Further  specific  exam¬ 
ples  of  application  of  the  foregoing  prin¬ 
ciple  are  given  in  the  subsequent  discus¬ 
sion  of  particular  operations  named  in 
section  13(b)(4). 

(b)  In  applying  the  principle  stated  in 
paragraph  (a)  of  this  section,  the  De¬ 
partment  has  not  asserted  that  the 
exemption  is  inapplicable  to  the  perform¬ 
ance  of  the  operations  described  in  sec¬ 
tion  13(b)  (4)  on  frozen,  smoked,  salted, 
or  cured  fish.  ’The  Department  will  con¬ 
tinue  to  follow  this  policy  until  further 
clarification  from  the  courts. 

§  784.139  Scope  of  exempt  operations 
in  general. 

Exemption  imder  section  13(b)(4), 
like  exemption  under  section  13(a)(5), 
depends  upon  the  empl03maent  in  the  ac¬ 
tual  activities  named  in  the  section,  and 
an  employee  performing  a  function 
which  is  not  necessary  to  the  actual 
conduct  of  a  named  activity,  as  ex¬ 
plained  in  §  784.106,  is  not  within  the 
exemption.  It  is  also  essential  to  exemp¬ 
tion  that  the  operations  named  in  sec¬ 
tion  13(b)  (4)  be  performed  on  the  forms 
of  aquatic  life  reified  in  the  section 
and  not  on  other  commodities  or  on 
mixed  commodities  a  substantial  part  of 
which  consists  of  materials  or  products 
other  than  the  named  aquatic  products. 
Application  of  these  principles  has  been 
considered  generally  in  the  earlier  dis¬ 
cussion,  and  further  applications  will  be 
noted  in  the  following  sections  and  in 
the  subsequent  discussion  of  particular 
operations  mentioned  in  the  section  13 
(b)(4)  exemption. 

§  784.140  Fabrication  and  handling  of 
supplies  for  use  in  named  operations. 

(a)  As  noted  in  §  784.109,  the  exemp¬ 
tion  for  employees  employed  “in”  the 
named  operations  does  not  extend  to  an 
employee  by  reason  of  the  fact  that  he 
engages  in  fabricating  supplies  for  the 
named  operations.  Employment  in  con¬ 
nection  with  the  furnishing  of  supplies 
for  the  processing  or  canning  operations 
named  in  section  13(b)(4)  is  not  ex¬ 
empt  as  emplosmient  “in”  such  named 
operations  unless  the  functional  rela¬ 
tionship  of  the  work  to  the  actual  con¬ 
duct  of  the  named  operations  is  such 
that,  as  a  practical  matter,  the  employ¬ 
ment  is  directly  and  necessarily  a  part 
of  the  operations  for  which  exemption  is 
Intended.  Employees  who  meet  the  daily 
needs  of  the  canning  or  processing  op¬ 
erations  by  delivering  from  stock,  han¬ 
dling,  and  working  on  supplies  such  as 
salt,  condiments,  cleaning  supplies,  con¬ 


tainers,  etc.,  which  must  be  provided  as 
needed  if  the  named  operations  are  to 
continue,  are  within  the  exemption  be¬ 
cause  such  work  is,  in  practical  effect,  a 
part  of  the  operations  for  which  exemp¬ 
tion  is  intended.  On  the  other  hand,  the 
receiving,  unloading,  and  storing  of  such 
supplies  during  seasons  when  the  named 
operations  are  not  being  carried  on,  for 
subsequent  use  in  the  operations  expected 
to  be  performed  during  the  active  season, 
are  ordinarily  too  remote  from  the  actual 
conduct  of  the  named  operations  to  come 
within  the  exemption  (see  §  784.113), 
and  are  not  affected  by  the  natural  fac¬ 
tors  (§  784.137)  which  were  considered 
by  the  Congress  to  constitute  a  funda¬ 
mental  reason  for  providing  the  exemp¬ 
tion.  Whether  the  receiving,  unloading, 
and  storing  of  supplies  during  periods 
when  the  named  operations  are  being 
carried  on  are  fimctionally  so  related  to 
the  actual  conduct  of  the  operations  as  to 
be,  in  practical  effect,  a  part  of  the 
named  operations  and  within  the  exemp¬ 
tion,  will  depend  on  all  the  facts  and  cir¬ 
cumstances  of  the  particular  situation 
and  the  manner  in  which  the  named 
operations  are  carried  on.  Normally 
where  such  activities  are  directed  to 
building  up  stock  for  use  at  a  relatively 
remote  time  and  there  is  no  direct  inte¬ 
gration  with  the  actual  conduct  of  the 
named  operations,  the  exemption  will 
not  apply. 

(b)  It  may  be  that  employees  are  en¬ 
gaged  in  the  same  workweek  in  perform¬ 
ing  exempt  and  nonexempt  work.  For 
example,  a  shop  machinist  engaged  in 
making  a  new  part  to  be  used  in  the 
repair  of  a  machine  currently  used  in 
canning  operations  would  be  doing 
exempt  work.  If  he  also  in  the  same  work¬ 
week  makes  parts  to  be  used  in  a  manu¬ 
facturing  plant  operated  by  his  employer, 
this  work,  since  it  does  not  directly  or 
necessarily  contribute  to  the  conduct  of 
the  canning  operations,  would  be  non¬ 
exempt  work  causing  the  loss  of  the 
exemption  if  such  work  occupied  a  sub¬ 
stantial  amount  (for  enforcement  pur¬ 
poses,  more  than  20  percent)  of  the  em¬ 
ployee’s  worktime  in  that  workweek  (see 
§  784.116  for  a  more  detailed  discussion) . 

§  784.141  Examples  of  nonexempt  em¬ 
ployees. 

An  employer  who  engaged  in  opera¬ 
tions  specified  in  section  13(b)  (4)  which 
he  performs  on  the  marine  products  and 
byproducts  described  in  that  section  may 
operate  a  business  which  engages  also 
in  operations  of  a  different  character  or 
one  in  which  some  of  the  activities 
carried  on  are  not  functionally  neces¬ 
sary  to  the  conduct  of  operations  named 
in  section  13(b)(4).  In  such  a  business 
there  will  ordinarily  be,  in  addition  to 
the  employees  employed  in  such  named 
operations,  other  employees  who  are 
nonexempt  because  their  work  is  con¬ 
cerned  entirely  or  in  substantial  pert 
with  carrying  on  activities  which  consti¬ 
tute  neither  the  actual  engagement  in 
the  named  operations  nor  the  perform¬ 
ance  of  fimctions  which  are,  as  a  pirac- 
tical  matter,  directly  and  necessarily  a 
part  of  their  employer’s  conduct  of  such 
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named  operations.  Ordinarily,  as  indi¬ 
cated  in  S  784.156.  such  nonexempt  em¬ 
ployees  will  not  be  employed  in  an 
establishment  which  is  exclusively  de¬ 
voted  by  the  employer  to  the  nanaed 
operations  during  the  period  of  their 
employment.  It  is  usually  when  the 
named  operations  are  not  being  carried 
on,  or  in  places  wholly  or  partly  devoted 
to  other  operations,  that  employees  of 
such  an  employer  will  be  performing 
functions  which  are  not  so  necessarily 
related  to  the  conduct  of  the  operations 
named  in  section  13(b)  (4)  as  to  come 
within  the  exemption.  Typical  illustra¬ 
tions  of  the  occupations  in  which  such 
nonexempt  workers  may  be  found  (al¬ 
though  employment  in  such  an  occupa¬ 
tion  does  not  necessarily  mean  that  the 
worker  is  nonexempt)  are  the  following: 
(general  office  work  (such  as  maintaining 
employment,  social  security,  payroll  and 
other  records,  handling  general  corre¬ 
spondence,  etc.,  as  distingiiished  from 
“marketing”  or  “distributing”  work  like 
that  described  in  §  784.155),  custodial, 
maintenance,  watching,  and  guarding 
occupation;  furnishing  food,  lodging, 
transportation,  or  nursing  services  to 
workers;  and  laboratory  occupations 
such  as  those  concerned  with  develop¬ 
ment  of  new  products.  Such  workers  are, 
of  course,  not  physically  oigaged  in 
operations  named  in  section  13(b)  (4)  in 
the  ordinary  case,  and  they  are  not  ex¬ 
empt  unless  they  can  be  shown  to  be 
“employed  in”  such  operations  on  other 
grounds.  But  any  of  them  may  come 
within  the  exemption  in  a  situation 
where  the  employer  can  show  that  the 
ftmctions  which  they  perform,  in  view 
of  all  the  facts  and  circumstances  under 
which  the  named  operations  are  carried 
on,  are  actually  so  integrated  with  or 
essential  to  the  conduct  of  the  named 
operations  as  to  be,  in  practical  effect, 
directly  and  necessarily  a  part  of  the 
operations  for  which  exemption  was  in¬ 
tended.  Thus,  for  example,  if  canning  op¬ 
erations  described  in  section  13(b)(4) 
are  carried  on  in  a  location  where  the 
panning  employees  cannot  obtain  nec¬ 
essary  food  \mless  the  canner  provides 
it,  his  employment  of  culinary  employees 
to  provide  such  food  is  fimctionally  so 
necessary  to  the  conduct  of  the  canning 
operations  that  their  work  is,  as  a  prac¬ 
tical  matter,  a  part  of  such  operations, 
and  the  exemption  will  apply  to  them. 
On  like  principle,  the  exemption  may  ap¬ 
ply  to  a  watchman  whose  services  are  re¬ 
quired  during  performance  of  the  named 
operations  in  order  to  guard  against 
spontaneous  combustion  of  the  products 
of  such  operations  and  other  occurrences 
which  may  jeoijardize  the  conduct  of  the 
operaticms. 

“Canwing” 

§  784.142  Meaning  and  scope  of  **can* 
ning"  as  used  in  section  13(b)(4). 

Section  13(b)(4)  exempts  any  em¬ 
ployee  «nployed  in  the  canning  of 
aquatic  forms  of  animal  vegetaUe  life 
or  byproducts  therecff  from  the  overtime 
requirements  of  the  Act.  As  previotisly 
stated,  it  was  made  a  limited  exemption 


by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1949.  The  legislative  history  of 
this  section  in  specifically  explaining 
what  types  of  activities  are  included  in 
the  term  “canning”  and  the  antecedents 
from  which  this  section  evolved  make  it 
clear  that  the  exemption  appUes  to  those 
employees  employed  in  the  activities  that 
Congress  construed  as  being  embraced  in 
the  term  and  not  to  all  those  engaged  in 
the  fish  canning  industry  (Mitchell  v. 
Stinson,  217  F.  2d  214) .  Congress  defined 
the  term  “canning”  (House  (Conference) 
Report  No.  1453,  81st  Cong.,  first  session 
95  Cong.  Rec.  14878,  14932-33)  as 
fcdlows; 

Under  the  conference  agreement  "can¬ 
ning"  means  hermetically  sealing  and  steri¬ 
lizing  or  pasteurizing  and  has  reference  to  a 
process  involving  the  performance  of  such 
operations.  It  also  means  other  operations 
performed  In  connection  therewith  such  as 
necessary  preparatory  operations  performed 
on  the  products  before  they  are  placed  In 
bottles,  cans,  ot  other  containers  to  be 
hermetically  sealed,  as  well  as  the  actual 
placing  of  the  commodities  In  such  con¬ 
tainers.  Also  Included  are  subsequent  opera¬ 
tions  such  as  the  labeling  of  the  cans 
other  cases  or  boxes  whether  such  subse¬ 
quent  operations  are  performed  as  pert  of 
an  iminterrupted  or  interrupted  process.  It 
does  not  include  the  placing  of  such  products 
or  byproducts  thereof  in  cans  or  other  con¬ 
tainers  that  are  not  hermetically  sealed  as 
such  as  operation  is  “processing”  as  dis¬ 
tinguished  from  “canning"  and  comes  within 
the  complete  exemption  contained  in  section 
13(a)(5). 

Of  course,  the  processing  other  than  can¬ 
ning,  referred  to  in  the  last  sentence 
quoted  above,  is  now  like  canning,  in  sec¬ 
tion  13(b)(4)  rather  than  section 
13(a) (5). 

§  784.143  “Necessary  preparatory  oper¬ 
ations.** 

All  necessary  preparatory  work  per¬ 
formed  on  the  named  aquatic  products 
as  an  integral  part  of  a  single  uninter¬ 
rupted  canning  process  is  subject  to  sec¬ 
tion  13(b)  (4)  (see  Tobin  v.  Blue  Channel 
Corp.,  198  F.  2d  245,  approved  in  Mitchell 
v.  Msrrtle  Grove  Pacing  Co.,  350  UB. 
891) .  Such  activities  conducted  as  essen¬ 
tial  and  integrated  steps  in  the  con¬ 
tinuous  and  uninterrupted  process  of 
canning  are  clearly  within  the  definititm 
of  “canning”  as  contemplated  by  Con¬ 
gress  and  cannot  be  viewed  in  isolation 
from  the  canning  process  as  a  whole. 
Exempt  preparatory  operations  include 
the  necessary  weighing,  cleaning,  pick¬ 
ing,  peeling,  shucking,  cutting,  heating, 
cooling,  steaming,  mixing,  cooking, 
carrying,  conveying,  and  transferring  to 
the  containers  the  exempt  aquatic  prod¬ 
ucts  (see  Mitchell  v.  Stinson,  217  F.  2d 
214) .  But  the  preparatory  operations  do 
not  include  (^rations  specified  in  sec¬ 
tion  13(a)(5)  pertaining  to  the  acquisi¬ 
tion  of  the  exempt  products  from  nature. 
Therefore,  if  a  canner  employs  fishermen 
or  others  to  catch,  take,  harvest,  culti¬ 
vate  or  farm  aquatic  animal  and  veg- 
etaUe  life,  section  13(a)(5)  and  not 
section  13(b)(4)  would  apply  to  these 
particular  (H>eratlons. 


§  784.144  Preliminary  processing  by  die 
canner. 

The  mere  fact  that  operations  pre¬ 
paratory  to  canning  are  physically 
separated  from  the  main  canning  opera¬ 
tions  of  hermetically  sealing  and  steriliz¬ 
ing  or  pasteurizing  would  not  be  sufficient 
to  remove  them  from  the  scope  of  sec¬ 
tion  13(b)  (4).  Where  preparatory  oper¬ 
ations  such  as  the  steaming  or  shucking 
of  oysters  are  performed  in  an  establish¬ 
ment  owned,  operated,  or  controlled  by  a 
canner  of  seafood  as  part  of  a  process 
consisting  of  a  continuous  series  of  oper¬ 
ations  •  in  which  such  products  are 
hermetically  sealed  in  containers  and 
sterilized  or  pasteurized,  all  employees 
who  perform  any  part  of  such  series  of 
operations  on  any  portion  of  such  aquatic 
products  for  canning  purposes  are  within 
the  scope  of  the  term  “canning.” 

§  784.145  Preliminary  processing  by  an¬ 
other  employer  as  part  of  “canning.** 

If  the  operations  of  separate  proces¬ 
sors  are  integrated  in  producing  canned 
seafood  products  all  employees  of  such 
processors  who  perform  any  part  of  the 
described  continuous  series  of  operations 
to  accomplish  this  result  would  be  “em¬ 
ployed  in  the  canning  of”  such  products. 
Moreover,  prelhninary  operations  per¬ 
formed  in  a  separately  owned  processing 
establishment  which  are  directed  toward 
the  particular  requirements  of  a  can¬ 
nery  pursuant  to  some  definite  arrange¬ 
ment  between  the  operators  of  the  two 
establishments  would  generally  appear  to 
be  integrated  with  the  cannery  opera¬ 
tions  within  the  meaning  of  the  above 
principles,  so  that  the  employees  engaged 
in  the  preliminary  operations  in  the  sep¬ 
arate  establishment  would  be  employed 
in  “canning”  within  the  meaning  of  sec¬ 
tion  13(b)  (4)  of  the  Act.  Whether  or  not 
integration  exists  in  a  specific  case  of 
this  general  nature  will  depend,  of  course, 
upon  all  the  relevant  facts  and  circum¬ 
stances  in  such  case. 

§  784.146  ^‘Subsequent  opevations.** 

Canning,  within  the  meaning  of  the  ex¬ 
emption,  includes  operations  performed 
after  hermetic  sealing  of  the  aans  or 
other  containers,  such  as  labeling  of  them 
and  placing  of  them  in  cases  or  boxes, 
which  are  required  to  place  the  canned 
product  in  the  form  in  which  it  will  be 
sold  or  shipped  by  the  canner.  This  is  so 
whether  or  not  such  operations  immedi¬ 
ately  follow  the  actual  canning  opera¬ 
tions  as  a  part  of  an  uninterrupted  proc¬ 
ess.  Storing  and  shipping  operations  per¬ 
formed  by  the  employees  of  the  tannery 
in  connection  with  its  canned  products, 
during  weeks  in  which  canning  opera¬ 
tions  are  going  on,  to  make  room  for 
the  canned  products  coming  off  Uie  line 
or  to  make  storage  room,  come  within 
the  exemption.  The  fact  that  such  ac¬ 
tivities  relate  in  part  to  products  canned 
during  previous  weeks  or  seasons  would 
not  affect  the  application  of  the  exemp¬ 
tion,  provided  canning  operations  such 
as  hermetic  sealing  and  sterilizing,  or 
labeling,  are  currently  being  carried  on. 
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§  784.147  Employees  “employed  in” 
canning. 

All  employees  whose  activities  are  di¬ 
rectly  and  necessarily  a  part  of  the  can¬ 
ning  of  the  specified  aquatic  forms  of  life 
are  within  the  exemption  provided  by 
section  13(b)(4).  Thus,  employees  en¬ 
gaged  in  handling  the  fish  or  seafood, 
placing  it  into  the  cans,  providing  steam 
for  cooking  it,  or  operating  the  machin¬ 
ery  that  seals  the  cans  or  the  equipment 
that  sterilizes  the  canned  product  are 
engaged  in  exempt  activities.  In  addition, 
can  loft  workers,  those  engaged  in  re¬ 
moving  and  carrying  supplies  from  the 
stock  room  for  current  use  in  canning  op¬ 
erations,  and  employees  whose  duty  it  is 
to  reform  cans,  when  canning  operations 
are  going  on,  for  current  use,  are  en¬ 
gaged  in  exempt  activities.  Similarly,  the 
repairing,  oiling,  or  greasing  during  the 
active  season  of  canning  machinery  or 
equipment  currently  used  in  the  actual 
canning  operations  are  exempt  activities. 
The  making  of  repairs  in  the  production 
room  such  as  to  the  floor  around  the  can¬ 
ning  machinery  or  equipment  would  also 
be  deemed  exempt  activities  where  the 
repairs  are  essential  to  the  continued 
canning  operations  or  to  prevent  inter¬ 
ruptions  in  the  canning  operations.  These 
examples  are  illustrative  but  not  exhaus¬ 
tive.  Employees  engaged  in  other  activi¬ 
ties  which  are  similarly  integrated  with 
and  necessary  to  the  actual  conduct  of 
the  canning  operations  will  also  come 
within  the  exemption.  Employees  whose 
work  is  not  directly  and  necessarily  a 
part  of  the  canning  operations  are  not 
exempt.  See  §5  784.106,  784.140,  and 
784.141. 

Processing,  Freezing,  and  Curing 

§  784.148  General  scope  of  processing, 
freezing,  and  curing  activities. 

Processing,  freezing,  and  curing  em¬ 
brace  a  variety  of  operations  that 
change  the  form  of  the  “aquatic  forms 
of  animal  and  vegetable  life”.  They  in¬ 
clude  such  operations  as  filleting,  cut¬ 
ting,  scaling,  salting,  smoking,  dicing, 
pickling,  curing,  freezing,  extracting  oil, 
manufacturing  meal  or  fertilizer,  drying 
seaweed  preparatory  to  the  manufacttire 
of  agar,  dicing  and  cleaning  sponges 
(Fleming  v.  Hawkeye  Pearl  Button  Co., 
113  F.  2d  52). 

§  784.149  Typical  operations  that  may 
qualify  for  exemption. 

Such  operations  as  transporting  the 
specified  aquatic  products  to  the  process¬ 
ing  plant;  moving  the  products  from 
place  to  place  in  the  plant;  cutting,  trim¬ 
ming,  eviscerating,  peeling,  shelling,  and 
otherwise  working  on  the  products; 
packing  the  products;  and  moving  the 
products  from  the  production  line  to 
storage  or  to  the  shipping  platform  are 
typical  of  the  operations  in  processing 
plants  which  are  included  in  the  exemp¬ 
tion.  Removal  of  waste,  such  as  clam  and 
oyster  shells,  operation  of  processing 
and  packing  machinery,  and  providing 
steam  and  brine  for  the  processing  oper¬ 
ations  (see  Mitchell  v.  Trade  Winds  Inc., 
289  F.  2d  278,  explaining  Waller  v.  Hum¬ 
phreys,  133  F.  2d  193)  are  also  included. 


As  for  the  application  of  the  exemption, 
to  office,  maintenance,  warehouse,  and 
other  employees,  see  the  discussion  in 
§784.106  et  seq.,  and  §§784.140  and 
784.141. 

§  784.150  Named  operations  performed 
on  previously  processed  aquatic 
products. 

It  will  be  noted  that  section  13(b)  (4) 
refers  to  employees  employed  in  “proc¬ 
essing”  the  named  aquatic  commodities 
and  not  just  to  “first  processing”  as  does 
the  provision  in  section  13(a)(5)  for 
such  processing  at  sea.  Accordingly,  if 
the  aquatic  products,  though  subjected 
to  a  processing  operation,  are  still  in  a 
perishable  state,  the  subsequent  per¬ 
formance  of  any  of  the  enumerated  op¬ 
erations  on  the  still  perishable  products 
will  be  within  the  exemption  no  matter 
who  the  employer  performing  the 
exempt  operations  may  be.  He  may  be 
the  same  employer  who  performed  the 
prior  processing  or  other  exempt  opera¬ 
tions,  another  processor,  or  a  wholesaler, 
as  the  case  may  be.  As  noted  in 
5  784.138(b),  the  Department  has  not 
questioned  the  applicability  of  the  fore¬ 
going  rule  where  the  operation  is  per¬ 
formed  on  frozen,  salted,  smoked,  or 
cured  fish. 

§  784.151  Operations  performed  after 
product  is  rendered  nonperishable. 

As  indicated  in  §  784.138,  after  the 
character  of  the  aquatic  products  as 
taken  from  nature  has  been  altered  by 
the  performance  of  the  enumerated  oper¬ 
ations  so  as  to  render  them  nonperishable 
(e.g.,  drying  and  cleaning  sponges)  sec¬ 
tion  13(b)  (4)  provides  no  exemption  for 
any  subsequent  operations  on  the  pre¬ 
served  products,  luiless  the  subsequent 
operation  is  performed  as  an  integrated 
part  of  the  operations  named  in  the  ex¬ 
emption  which  are  performed  by  an  em¬ 
ployer  on  aquatic  commodities  described 
in  section  13(b)  (4)  after  receiving  them 
in  the  perishable  state.  In  the  case  of 
an  employer  who  is  engaged  in  perform¬ 
ing  on  perishable  aquatic  forms  of  life 
specified  in  section  13(b)  (4)  any  opera¬ 
tions  named  in  that  section  which  result 
in  a  nonperishable  product,  the  employ¬ 
ment  of  his  employees  in  the  storing, 
marketing,  packing  for  shipment,  or  dis¬ 
tributing  of  nonperishable  products  re¬ 
sulting  from  such  operations  performed 
by  him  (including  products  processed 
during  previous  weeks  or  seasons)  will 
be  considered  to  be  an  integrated  part  of 
his  operations  on  the  perishable  aquatic 
forms  of  life  during  those  workweeks 
when  he  is  actively  engaged  in  such  op¬ 
erations.  The  employees  employed  by 
him  in  such  work  on  the  nonperishable 
products  are,  accordingly,  within  the 
exemption  in  such  workweeks, 

§  784.152  Operations  performed  on  by¬ 
products. 

The  principles  stated  in  the  two  pro¬ 
ceeding  sections  would  also  be  applicable 
where  the  specified  operations  are  per¬ 
formed  on  perishable  byproducts.  Any 
operation  performed  on  perishable  fish 
scraps,  an  unsegregated  portion  of  which 


is  to  be  canned,  would  come  within  the 
canning  (not  the  processing)  part  of  the 
exemption.  Fish-reduction  operations 
performed  on  the  inedible  and  still  per¬ 
ishable  portions  of  fish  resulting  from 
processing  or  canning  operations,  to 
produce  fish  oil  or  meal,  would  come 
within  the  processing  part  of  the  exemp¬ 
tion.  Subsequent  operations  on  the  oil  to 
fortify  it  would  not  be  exempt,  however, 
since  fish  oil  is  nonperishable  in  the  sense 
that  it  may  be  held  for  a  substantial 
period  of  time  without  deterioration. 

Marketing,  Storing,  Packing  for  Ship¬ 
ment,  AND  Distributing 

§  784.153  General  scope  of  named 
operations. 

The  exemption  from  the  overtime  pay 
requirements  provided  by  section  13(b) 
(4)  of  the  Act  extends  to  employees  “em¬ 
ployed  in  the  *  *  *  marketing  *  •  • 
storing,  packing  for  shipment,  or  dis¬ 
tributing  of  any  kind  of”  perishable 
aquatic  product  named  in  the  section. 
An  employee’s  work  must  be  functionally 
so  related  to  the  named  activity  as  to  be, 
in  practical  effect,  a  part  of  it,  and  the 
named  activity  must  be  performed  with 
respect  to  the  perishable  aquatic  com¬ 
modities  listed  in  section  13(b)(4),  in 
order  for  the  exemption  to  apply  to  him. 
The  named  activities  include  the  opera¬ 
tions  customarily  performed  in  the 
marketing,  storing,  packing  for  ship¬ 
ment,  or  distributing  of  perishable 
marine  products.  For  example,  an  em¬ 
ployee  engaged  in  placing  perishable 
marine  products  in  boxes,  cartons, 
crates,  bags,  barrels,  etc.,  preparatory  to 
shipment  and  placing  the  loaded  con¬ 
tainers  on  conveyances  for  delivery  to 
customers  would  be  employed  in  the 
“packing  for  shipment”  of  such  products. 
Salesmen  taking  orders  for  the  perish¬ 
able  aquatic  products  named  in  the  sec¬ 
tion  would  be  employed  in  the  “market¬ 
ing”  of  them.  Employees  of  a  refrigerated 
warehouse  who  perform  only  duties  in¬ 
volved  in  placing  such  perishable 
marine  products  in  the  refrigerated 
space,  removing  them  from  it,  and  oper¬ 
ating  the  refrigerating  equipment,  would 
be  employed  in  “storing”  or  “distribut¬ 
ing”  such  products,  depending  on  the 
facts.  On  the  other  hand,  employees  of  a 
public  warehouse  handling  aquatic  prod¬ 
ucts  which  have  been  canned  or  other¬ 
wise  rendered  nonperishable,  or  handling 
perishable  products  which  contain  a  sub¬ 
stantial  amount  of  ingredients  not 
named  in  section  13(b)  (4) ,  would  not  be 
within  the  exemption.  Office,  clerical, 
maintenance,  and  custodial  employees 
are  not  exempt  by  reason  of  the  fact  that 
they  are  employed  by  employers  engaged 
in  marketing,  storing,  packing  for  ship¬ 
ment,  or  distributing  seafood  and  other 
aquatic  products.  Such  employees  are 
exempt  only  when  the  facts  of  their  em¬ 
ployment  establish  that  they  are  per¬ 
forming  fimctions  so  necessary  to  the 
actual  conduct  of  such  operations  by  the 
employer  that,  as  a  practical  matter, 
their  emploirment  is  directly  and  neces¬ 
sarily  a  part  of  tlie  operations  intended 
to  be  exempted  (see,  for  some  examples, 
§  784.155). 
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§  784.154  Relationship  to  other  opera¬ 
tions  as  affectinc  exemption. 

Employment  in  marketing,  storing, 
distributing,  and  packing  for  shipment  of 
the  aquatic  cmnmodities  described  in 
section  13(b)(4)  is,  as  such,  exempted 
from  the  overtime  pay  provisions  of  the 
Act.  This  means  that  the  employees  ac¬ 
tually  employed  in  such  operations  on 
the  named  commodities  are  within  the 
exemption  without  regard  to  the  inti¬ 
macy  or  remoteness  of  the  relation¬ 
ship  between  their  work  and  process¬ 
ing  operations  also  performed  on  the 
commodities,  so  long  as  any  prior  proc¬ 
essing  has  not  rendered  the  commodity 
nonperishable  (as  in  the  case  of  a  canned 
product)  and  therefore  removed  it  from 
the  category  of  marine  products  referred 
to  by  section  13(b)  (4) .  If  the  commodity 
has  previously  been  rendered  nonpeiish- 
able,  the  marketing,  storing,  distributing, 
or  packing  for  shipment  of  it  by  an 
employee  can  come  within  the  exemption 
only  if  the  activity  is  one  performed  by 
his  employer  as  an  integrated  part  of  a 
series  of  the  named  operations  which 
commenced  with  operations  on  the  per¬ 
ishable  marine  products  to  which  section 
13(b)(4)  refers.  Some  examples  of  this 
situation  are  given  in  {§784.146  and 
784.151. 

§  784.155  Activities  performed  in  whole¬ 
sale  establishments. 

The  section  13(b)(4)  exemption  for 
emplo3m(ient  in  “marketing  •  •  •  stor¬ 
ing,  or  distributing”  the  named  aquatic 
products  or  byproducts,  as  applied  to  the 
wholesaling  of  fish  and  seafood,  affords 
exemption  to  such  activities  as  unloading 
the  aquatic  product  at  the  establishment, 
icing  or  refrigerating  the  product  and 
storing  it,  placing  the  product  into  boxes, 
and  loading  the  boxes  (m  trucks  or  other 
transportation  facUities  for  shipment  to 
retailers  or  other  receivers.  Transporta¬ 
tion  to  and  fnnn  the  establishment  is 
also  included  (Johnson  v.  Johnson  & 


C(Nnpany,  Inc.,  NJD.  Ga.,  47  P.  Supp. 
650).  Office  and  clerical  employees  of  a 
wholesaler  who  perform  general  office 
work  such  as  posting  to  ledgers,  sending 
bills  and  statements,  preparing  tax  re¬ 
turns,  and  making  up  payrolls,  are  not 
exempt  unless  these  activities  can  be 
shown  to  be  functionally  necessary,  in 
the  particular  fact  situation,  to  the  ac¬ 
tual  conduct  of  the  operations  named  in 
section  13(b)(4).  Such  activities  as 
selling,  taking,  and  putting  up  orders, 
recording  sales,  and  taking  cash  are, 
however,  included  in  employment  in 
“marketing”  or  “distributing”  within  the 
exemption.  Employees  of  a  wholesaler 
engaged  in  the  performance  of  any  of  the 
enumerated  operations  on  fresh  fish  cr 
fish  products  will  be  engaged  in  exempt 
work.  However,  any  such  operations 
which  they  perform  on  aquatic  products 
which  have  been  canned  or  otherwise 
rendered  nonperishable  are  nonexempt 
in  accordance  with  the  principles  stated 
in  {§  784.138  and  784.154. 

Appucation  of  Section  13(b)  (4)  in 
Certain  EIstablishments 

§  784.156  Establishments  exclusively  de¬ 
voted  to  named  operations. 

As  noted  in  {  784.106  and  elsewhere  in 
the  previous  di^ussion,  the  section  13(b) 
(4)  exemption  depends  on  employment 
of  the  employee  in  the  operations  named 
in  that  section  and  does  not  apply  on  an 
establishment  basis.  However,  Uie  fact 
that  an  establishment  is  exclusively  de¬ 
voted  to  operations  specified  in  section 
13(b)(4)  is,  in  the  absence  of  evidence 
to  the  contrary,  an  indication  that  the 
employees  employed  there  are  employed 
in  the  named  (^ratiems  either  directly 
or  through  the  performance  of  fimctions 
so  necessary  to  conducting  the  operations 
that  the  emploimient  should,  in  prac¬ 
tical  effect,  be  considered  a  part  of  the 
activity  intended  to  be  exempted.  Where 
this  is  the  case,  it  is  consistent  wdth  the 


legislative  intent  to  avoid  segmentation 
and  treat  all  employees  of  the  establish¬ 
ment  in  the  same  manner  (see  Sen.  Rep. 
No.  145,  87th  Cong,  first  session,  p.  33). 
Accordingly,  where  it  can  be  demon¬ 
strated  that  an  establishment  is,  during 
a  particular  workweek,  devoted  exclu¬ 
sively  to  the  performance  of  the  opera¬ 
tions  named  in  section  13(b)  (4),  on  the 
forms  of  aquatic  life  there  specified,  any 
employee  of  the  establishment  who  is 
employed  there  during  such  workweek 
will  be  considered  to  be  employed  in  such 
operations  and  to  come  nothin  the  ex¬ 
emption  if  there  are  no  other  facts  per¬ 
tinent  to  his  employment  that  require  a 
particular  examination  of  the  functions 
which  he  performs  in  connection  with 
the  conduct  of  the  named  operations.  If, 
however,  there  are  any  facts  (for  ex¬ 
ample,  the  employment  of  the  same  em¬ 
ployee  at  the  establishment  or  the  en¬ 
gagement  by  other  employees  in  like 
duties  there  during  periods  when  none 
of  the  named  operations  are  being  car¬ 
ried  on)  which  raise  questions  as  to 
whether  he  is  actually  engaged  in  the 
exempt  activities,  it  will  be  necessary  to 
scrutinize  what  he  is  actually  doing 
during  the  conduct  of  the  operations 
named  in  section  13(b)(4)  in  order  to 
determine  the  applicability  of  the  ex¬ 
emption  to  him.  This  is  necessary  be¬ 
cause  an  employee  who  would  not  other¬ 
wise  be  within  the  exemption,  such  as  a 
carpenter  doing  repair  work  during  the 
dead  season,  does  not  become  exempt  as 
“employed  in”  one  of  the  named  activ¬ 
ities  merely  because  the  establishment 
begins  canning  or  processing  fish. 

Signed. at  Washington,  D.C.,  this  11th 
day  of  August  1970. 

Robert  D.  Moran, 
Administrator, 
Wage  and  Hour  Division. 

[FJl.  Doc.  70-10712;  PUed,  Aug.  19,  1970; 

8:45  a.m.] 
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